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This is the fourth volume reported by Hiram Griswold, Esq., 
and contains the decisions of the Court in Bank, at December 
Term, 1848, which continued about four weeks, as near as we 
can recollect. It is a book of 631 pages, and of respectable ex- 
terior. ‘The number of cases is seventy-two, making an average 
of about eight and a half pages to each case, which is not un- 
reasonable in length. 

In alphabeting the cases, there are two things we like, and two 
we dislike. We like the placing of Ejectment cases under the 
initial letter of the plaintiff’s lessor, and not under the letter L., 
as was formerly done. We also like placing the State cases un- 
der the letter O. in place of the letter S. But we dislike the 
placing of Township cases under the letter T., because brought 
by the Trustees or Treasurer, for the same reason that we should | 
object to the placing of County cases under the letter C., because 
brought by the Commissioners. In these cases we should prefer 
the initial letter of the township or county. Indeed, we think it 
would be well worth while for the Legislature to require suits to 
be brought in the name of the township or county, without naming 
the officers at all. Our other objection is to the arrangement of 
the Watercraft cases. Thus, we have the cases of the schooner 
Argyle, and of the schooner Aurora Borealis, under the title of S. 
instead of A. It may be said that these are small matters; but 
every lawyer knows, that nothing which goes to improve an index 
is unimportant ; and we know that the gentlemanly and accom- 
plished Reporter will take our suggestions in good part, especially 
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when we bear willing testimony to the general accuracy of his 
labors, and the unusual dispatch with which this volume was pre- 
pared. 

We wish here to say a word or two about indezes, not in the 
way of finding fault with this in particular, but with indezes in 
general. What we complain of is, the want of any uniform sys- 
tem of indexing among the Reporters, when uniformity is so very 
desirable, and might be so easily attained, at least among Amerti- 
can Reporters. There is, of course, only one best head or caption 
for each subject; and the best Reporters may disagree as to what 
that is. But there may be several which will answer the purpose 
almost equally well; and hence the “ distressing” diversity among 
indexes. Now we submit that it is of much less importance which 
head is selected, than that all should select the same one for the 
same subject. And how shall this uniformity be brought about ? 
We can think of but one way. Let some good Reporter be se- 
lected as a standard, and let all the rest adopt his system of in- 
dexing. To carry out this project, some one must make a nomina- 
tion. And, without intending to be invidious, we take the liberty 
of proposing the name of Theron Metcalf, the present Reporter of 
Massachusetts. It would be rash to say that there are no better 
indexes than his ; but if there be, we are not aware of them; and, 
as before remarked, it is not so material which is best, as that all 
be alike. We commend this subject to the Editors of law period- 
icals, and to Reporters. 

We now proceed to notice some of the cases in this volume. 


Hill v. Henry, p.9. Note on Demand—Statute of Limitations— 
Acknowledgment. Two vexed questions are settled in this case. 
1. A promissory note payable on demand, is due upon delivery, 
without any demand, and the statute of limitations then begins. 
2. An acknowledgment or promise to take the case out of the 
statute, as to the original contract, must be made, in the words of 
the statute, ‘‘ within the time herein limited ;” although a promise 
to pay a debt after it has been barred,is good as a new contract, 
because the moral obligation constitutes a sufficient consideration. 
Judge Hitchcock delivered the opinion, and took especial care to 
show that it did not conflict with a dictum of Judge Wood, in the 
case of Sook v. Friend, 9 Ohio Rep.78. For the time being, there- 
fore, we may congratulate ourselves that these two things are 
settled in our progressive jurisprudence. 
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McCracken v. West, p. 16. Joinder in Demurrer not indispensable. 
We are happy to record this triumph of common sense over the 
professional love of technicality. Judge Read delivered the opin- 
ion, holding that a joinder in demurrer may be filed instanter at 
the hearing; and if not filed, will, after judgment, be considered 
as filed. This decision is technically wrong, for without a joinder 
there is no issue ; but it is rationally right, because an issue is not 
indispensable to the purposes of justice. 


Johnson v. Nyce, p. 66. Covenant of Warranty—Dower. Here 
is another vexed question finally settled, by setting reason above 
technicality. In Tuite v. Miller, 10 Ohio Rep. 382, which was in 
Chancery, and 5 West. Law Jour. 413, which was at law, this iden- 
tical question had “ exercised” the minds of our Judges with very 
distressing doubts. But now it is at last decided that a dower 
claim, ascertained by regular assignment, either by metes and 
bounds, or by an annual charge upon the land, is within and cov- 
ered by the covenant of warranty, and the assignment is in itself 
an eviction. But a decree for a gross sum as dower, not charged 
upon the land, is not within the covenant of warranty ; nor, by 
Nyce v. Obertz, 17 Ohio Rep. 71, is it within the covenant against 
incumbrances. 


Wells v. McLaughlin, p. 99. Roads—Power to locate through 
Cities. In this case it is held, that unless a city charter other- 
wise provide, the County Commissioners may lay out a county 
road through such city. This is undoubtedly good law; but the 
inconvenience which might arise from applying it, should admonish 
towns or cities to have an express reservation in their charters. 


Purcell v. Goshorn, p.105. Deed of Married Woman— Mistake. 
In this case, it was admitted that Goshorn and wife intended to 
convey the premises owned by her, in fee to the Catholic Bishop 
for a burial ground, and received a full consideration therefor ; 
but by an admitted mistake of the scrivener, the wife’s name was 
omitted in the granting clause of the deed, and in the testatum 
clause, she was made simply to relinquish dower. The bill was 
filed to quiet the title, either by correcting the mistake, or by de- 
creeing the deed to be sufficient on its face, inasmuch as Mrs. 
Goshorn was described in the beginning as a party to the inden- 
ture, and the deed therefore purported to convey “ail the right, &c. 
of Goshorn and wife, meant or intended tobe conveyed.” The Court, 
per Avery, J., refused to quiet the title, and dismissed the bill, de- 
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cause the owner was a married woman, with respect to whom, no mis- 
take could be corrected, no executory contract enforced, and no fraud 
relieved against. We state the case thus strongly, because it is the 
simple trath. And in this matter of married women, we must ad- 
mit something like consistency in the Ohio Judiciary. See McFar- 
land v. Febiger,7 Ohio Rep. part 1, 194; Carr v. Wiliams, 10 Ohio 
Rep. 305 ; and Good v. Zercher, 12 Ohio Rep. 364 ; although the last 
has been utterly discountenanced, in Chesnut v. Shane, 16 Oh‘o 
Rep. 399. But then what a mockery of justice is such a decision ! 
How can the law be respected when it so shocks all our notions 
of right? In the eye of God and unsophisticated man, Mrs, 
Goshorn has no more right to this land, after her husband’s death, 
than the robber has to the purse he has taken. Yet a Court of 
Equity (conscience ?) will give it to her, because, being married, 
she has no responsibility. Will her final Judge so decide? But 
thanks to the law-making power, no such monstrous doctrine can 
be held again. By an act of March 22, 1849, 47 Ohio Stat. 53, 
married women, in respect to mistakes and errors, are placed on 
the same footing as other rational beings. 


Schooner Aurora v. Dobbie, p. 125. Watercraft Law — Constitu- 
tionality. In Goodsell v. Brig St. Louis, 16 Ohio Rep. 178, it was 
decided that the Watercraft law could have no extra-territorial 
operation, but was, from its very terms, restricted to causes of ac- 
tion arising within the State. This induced the Legislature, on 
the 24th of February, 1848, to pass a declaratory act, providing 
that the former act “ shall be so construed” as to have an extra-ter- 
ritorial operation, and that this shall apply “as well to cases already 
pending, as to such as may hereafter be commenced,” The Court very 
properly held, that the retroactive part of this act was unconstitu- 
tional and void, being an assumption by the Legislature of judi- 
cial power. 


Reed v. Evans, p. 128. Statute of Frauds— Written Guaranty need 
not set forth the Consideration.. Here is another vexed question 
settled, and we think rightly settled. We always thought the rea- 
soning of Packard vy. Richardson, 17 Mass. 137, more satisfactory 
than that of Wain v. Warlters. We could never see any use in 
the words, “ or some note or memorandum thereof,” coming after 
the word “ agreement,” if they were not intended to make some- 
thing less than a complete agreement sufficient. 
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Smiley v. Dewey, p. 156. Book Accounts—Lost Books— Evidence. 
A new question was here decided. The book of original entries 
had been lost by accident. The statute in terms authorizes the 
party to swear to the validity of book accounts, if of not more than 
eighteen months’ standing, and makes no provision for the case of 
lost books. The Court very properly allowed him, in this case, to 
testify to the loss of the book, as well as to the validity of the 
account. 


Nolan v. Urneston, p.170. Bill of Review—-When the five years 
commence. The Court decided that the time limited for a bill of 
review. (five years,) begins from the day of entering the decree, 
and not from the first day of the term. 


Williams’ Lessee v. Veach, p.171. Devise—Power to sell— Needy 
Relations, who are. We refer to this case for the purpose of show- 
ing how easy it is for an acute Judge, greatly hurried, and an able 
Reporter, feeling also in a hurry, to fail to present the true point 
intended to be decided. The report would seem to convey the 
idea that the only point presented was the construction of a power 
to sell; whereas another point, of even greater difficulty, was in- 
volved—namely, the meaning of the words, “needy relations,” or 
poor relatives—who they are. There was no express devise of 
the fee to the executors, but there was this clause: “ Giving 
them full and complete power, as I myself possess, after my de- 
cease, to dispose of all my estate, real, personal, and mixed, in 
the way and manner which they may think best calculated to 
carry into effect all the purposes specified in this my last will and 
testament, except that no part of my estate shall be sold at public 
sale.” One of the purposes specified was in these words: “If 
my estate should be more than the amount of the above bequests, 
my will is, that my executors distribute the surplus among my sur- 
viving relations, whom they may judge to be the most needy.” 
The executors conveyed in fee to the husband of a niece of the 
testator, and it was held that a good title passed. 


Henry v. The Vermillion Railroad Company, p. 187. Corpora- 
tions—Creditor’s Bill—Subscriptions. A creditor’s bill may be filed 
against the stockholders of a corporation to subject unpaid sub- 
scriptions of stock ; and an agreement to receive payment in store 
goods will be treated as fraud, and payment enforced in money. 


Doyle v. Ohio, p. 222. Indictment—Grand Jury. A plea in bar 
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to an indictment, that one of the fifteen grand jurors had not the 
statutory qualifications, is good. This makes it highly important 
that the Court should look to the matter of qualification, when 
forming the grand jury. Would it not be well to interrogate each 
juror before he is sworn ? 


Irvin’s Lessee v. Smith, 226. Recording Deed—Lis Pendens. In 
this case, two very important, but not, as it seems to us, very 
doubtful questions are decided. 1. That the recording of a deed 
after the time mentioned in the statute, is constructive notice from 
the time of recording. 2. That the doctrine of lis pendens does 
not apply to a party in interest, who is not made a party to the 
suit. 


Frazer v. Fulcher, p. 260. Imprisonment for Life not civil Death. 
The Court of Common Pleas of Washington county, granted ad- 
ministration upon the estate of a man who had been sentenced 
to the Penitentiary for life. On certiorari this order was properly 
reversed. But would it not be well to provide by statute, as in 
New York, that such imprisonment should authorize administra- 
tion ? 

Mattacks v. Humphrey, p. 336. Compound Interest. A note and 
mortgage were given, securing annual interest at 10 per cent. 
The interest was not paid annually, and the controversy was be- 
tween two creditors of the debtor. The Court disallowed the ex- 
cess over 6 per cent., but very properly allowed that to be com- 
pounded. 

Provost v. Wilcox, p. 359. Watercraft Law-—Mortgage. The 
mortgage of a steamboat does not withdraw it from tke operation 
of the Watercraft law; and in the distribution of the proceeds of 
sale, under that law, the judgments are preferred to the mort- 
gage. This seems hard, and is certainly of questionable policy. 
But the Court first committed the error, if it be error, in Kellogg v. 


Brennan, 14 Ohio Rep.'72, and Jones v. The Commerce, 14 Ohio 
Rep. 408. 


Silver v. Ohio, p. 365. Perjury—Answer in Chancery. Perjury 
cannot be predicated upon an answer in Chancery, unless the bill 
calls for the answer under oath. Why is this? Is the turpitude 
any less? One would think that the volunteering to answer 
falsely was worse than to swear falsely when compelled to take 
an oath. But this decision, which is legally correct, is one of the 
fruits of that very questionable law, allowing the complainant in 
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Chancery to dispense with an answer under oath, if he sees pro- 
per to do so. 

Cochran’s Lessee v. Loring, p. 409. Attachment— Void and void- 
able judgments. This is probably the leading case in the volume. 
The amount involved was large, the arguments of counsel very 
elaborate, and the opinion of a majority of the Court by Judge 
Hitchcock (Judge Read dissenting) is one of his very ablest. The 
principal points decided, some of them being of first impression, 
may be thus stated: 1. The Ordinance of 1787 authorized the 
Governor and Judges of the North Western Territory to adopt at- 
tachment laws from the States; and those which they did adopt 
from Pennsylvania and New Jersey, in 1795, were valid, although 
not strictly “according to the course of the common law.” 2. 
Although these laws were very imperfect in their details, yet these 
imperfections might be, and were supplied by rules of Court. 3. If 
the record in attachment shows that the requisite preliminary 
proof was made before the issuing of the writ, this will be suffi- 
cient to sustain the jurisdiction of the Court, although no affidavit 
appears in such record. 4. If a Court has jurisdiction in attach- 
ment, and has rendered a judgment, such judgment is not void, 
although the proceedings were irregular ; it is voidable only, and 
subject to reversal on error. 5. Untilsuch judgment be reversed 
on error, a title acquired under it is good, and no subsequent re- 
versal can affect it. 

Spader v. Lawler, p. 371. Mortgage—Future Advances. This 
case is a fine illustration of the uncertainty of the law. Lawler 
held the first mortgage to secure a specific debt, “and any other 
sum which might be owing him.” He made further advances, after 
Spader had placed a second mortgage on record, but with no ac- 
tual notice of this second mortgage. The Supreme Court on the 
Circuit gave Lawler the preference. 2 West. Law Jour.70. But 
now, on bill of review this decision is reversed, and the law is 
held to be, that a mortgage to secure future advances will be post- 
poned to a junior mortgage recorded before the advances are 
made. There certainly are conflicting authorities on this question. 
But it seems to us that both on principle and a great prepond- 
erance of authority, this decision is wrong. We think the dis- 
senting opinion of Judge Avery unanswerable. 

Wagers v. Dick, p. 439. Evidence of deceased Witness. In this 


case, in a very able opinion by Judge Birchard, whose absence 
from the bench we sincerely regret, it is held, that when a witness 
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who testified on a former trial is dead, another witness may state 
the substance of what such deceased witness said, when he can- 
not remember the exact words. The contrary had been frequently 
held by other Courts, and by this Court on the Circuit ; but it is 
evident that the rule as now settled is the only practicable one. 
He must either be a very remarkable, or very unscrupulous wit- 
ness, who would undertake, after even a short lapse of time, to 
state the identical words used by another man, unless he took 
them down as they were spoken. But, not to make the rule too 
lax, the Court very wisely distinguish between the “ substance” 
and the “ effect” of what a deceased witness said, and disallow 
the latter. It gives us unaffected pleasure to record every tri- 
umph of common sense over the absurdities of by-gone prece- 
dents ; and such, very emphatically, is this decision. 


Bingham v. Miller, p. 445. Legislative Divorces. This is a very 
curious case, one which Punch would delight to handle. The ac- 
tion below was assumpsit. The plaintiff proved his claim, and the 
defendant proved her previous marriage to a man who was still 
alive. The plaintiff then proved a legislative divorce previous 
to the contracting ofthe debt. The defendant thereupon requested 
the Court to charge that this act was void, which the Court re- 
fused; and this was the error assigned. The opinion, delivered 
by Judge Read, is most emphatic against the power of the Legis- 
lature to grant divorces. He says, “the Constitution confers no 
such power, nor can the matter be helped out by implication.” So 
far right, unquestionably. “ But this abuse of power, I do not 
suppose was designed.” Well, grant it—what then? Why, “ our 
Legislature have assumed and exercised this power for a period 
of more than forty years, although a clear and palpable assump- 
tion of power, and an encroachment upon the judicial department, 
in violation of the Constitution.” And “to deny this long exer- 
cised power, and declare the consequences resulting from it void, 
is pregnant with fearful consequences. If it affected only the 
rights of property, we should not hesitate.” Ergo, although this 
Was a mere question of property, the conclusion of the opinion is 
to hold the divorce valid. ‘“ We are constrained to affirm the 
judgment of the Common Pleas.” In other words, the Court say 
that the Legislature has been very naughty; but if they won’t do 
s0 any more, the past shall be forgiven. Let by-gones be by- 
gones. What is utterly void shall be held valid. 
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Boos v. Ewing, p. 500. Vendor’s Lien—Mortgage—Judgment. 


We regret the decision here made, as tending to make confusion 
worse confounded, and most heartily coincide with Judge Hitch- 
cock in his dissenting opinion. The case was this. A sold land to 
B andC, and took a mortgage to secure part of the purchase money 
on a credit of six years. This mortgage was not recorded until 
more than three months from its date; and in the mean time a 
judgment was recovered by another creditor of B, and his share 
levied upon and sold. Then A filed his bill, claiming so much of 
the proceeds as would pay B’s half of the deferred purchase mo- 
ney, on the ground that his equitable lien as vendor was not ex- 
tinguished by taking the mortgage. A majority of the Court sus- 
tained his claim, and thereby, as we think, have carried the 
doctrine of a vendor's lien—of very questionable policy at all 
times—very much beyond what either principle or precedent will 
sanction. We predict that if another such case shall arise, this 
decision must be overruled, on the cogent reasoning of Judge 
Hitchcock. 


Fund Commissioners, &c. v. Glass, p. 542. No Seal in any Case 
required toa Certificate of Acknowledgment. Here the acknowl- 


edgment was taken before a Notary Public, who subscribed his 
name to the certificate, but did not affix his Notarial seal. The 
Court, as we think, correctly, held this to be sufficient. But then 
what a commentary is such a case upon the utter absurdity of 
the doctrine of seals, public and private. Since men have learned 
to write their names, there has never been the slightest use what- 
ever in any seal whatever, except that which is used to conceal 
from inspection some writing, or other depository. As a matter 
of fact, seals authenticate, that is, identify, nothing. It is the sig- 
nature which does this. Nothing is easier than to counterfeit a 
seal, however distinctive its character; and query if the act could 
be punished. But how ineffably absurd does the whole doctrine 
of seals appear, when we come down to the legalized “ scrawl,” 
and attribute to it the solemnity, so called, of an ancient actual 
seal. 


Ohio v. Medary, p.554. Sureties in a Bond. Medary was secu- 
rity for Bates in a bond, conditioned for the faithful performance 
of his duty as a member of the Board of Public Works. The 
Board made him an Acting Commissioner, in which capacity he 
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became a defaulter. The Court, (Judge Hitchcock dissenting,) 
held that the surety was not liable. Who shall venture to say 
that in law there is not a vast difference between tweedledum 
and tweedledee ? 


Gordon v. Kearney, p. 572. Application of Proceeds of a Draft. A, 
in Pittsburgh, drew upon B, his debtor, in Zanesville, to his own 
order, and endorsed the draft to C, a broker in Pittsburgh, for col- 
lection, who endorsed and sent it to D, a broker in Zanesville, for 
the same purpose. When D received the draft, he did not know 
that A was the owner, but he had notice of it before he collected 
the money. C was indebted to D, and in the mean time had 
failed. A majority of the Court held, (Judge Read dissenting, but 
giving no reasons,) that D had a right to apply the money to C’s 
debt. The Court say—* it looks like a case of hardship.” We think 
it decidedly is. Something like precedent is relied upon ; but we 
think the high ethics of the Law Merchant are wholly lost sight of. 


We have ventured to speak freely, in the foregoing notices, but 
we hope not disrespectfully. The only wonder is, that Judges 
who have so much to do, do their work so well. 

W. 


MONTGOMERY SUPREME COURT: JUNE TERM, 1849. IN ERROR. 
[BEFORE JUSTICES AVERY AND SPALDING. } 
O.uweer v. Horrmay. 
[Reported by M. E. Curwen.] 
DOWER—TAXES—WASTE. 

When the reversioner of a life estate procures the lands to be entered for taxation in his 
own name, and voluntarily pays the taxes for a number of years, he cannot after- 
wards evict the tenant for life for waste, because the lands are sold for taxes, unless 
he first gave the tenant notice that he would no longer pay the taxes on the prem- 
ises. 

That the lands were so entered, and the taxes paid, are circumstances proper to go to 
the jury, and from which they may infer that the taxes were paid by the reversioner, 
in pursuance of a contract between him and the tenant for life. 

Fanny Hoffner is tenant for life of a dower estate. Olinger, 
some time previous to 1835, purchased the reversionary interest in 
the land, and, in 1835, procured the lands to be entered in his own 
name on the Auditor’s books, and regularly paid the taxes thereon 
for about ten years. In 1847, the lands were sold for taxes ; and 
soon after Olinger brought an action of ejectment against the ten- 
ant for life, claiming that she had forfeited her life estate by this 
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commission of waste. The Court below charged the jury that 
they might infer from the fact that the reversioner procured the 
lands to be entered in his name, and had regularly paid the taxes 
for ten years, that he did so in pursuance of a contract with the 
tenant for life. Upon this a verdict was found for the defendant, 
and judgment upon it; and this is now assigned for error. 


Spatpine, J. The reversioner, having for so many years paid 
the taxes, cannot be permitted to take the tenant for life by sur- 
prise, and evict her for their non-payment. Under the circum- 
stances, he was bound to give her notice, if he did not mean in 
future to pay the taxes. 

That the lands were so entered, and the taxes paid, were circum- 
stances proper to go to the jury, and from which they might infer 
that the taxes were paid by the reversioner, in pursuance of a 
contract between him and the tenant for life. 


WISCONSIN SECOND JUDICIAL CIRCUIT. IN CHANCERY. 


Aveustus Bevxnap v. James H. Minier, anp Russert WaHeEeEver. 


[ We take great pleasure in republishing two very able opinions of Judge Hussext in 
this case, of which copies were procured from him by members of the Wisconsin Bar, 
first published in newspapers there, and then sent to us with a request for republication. 
We hope to hear often, in the same way, from our brethren of this new State. The 
syllabus is prepared by us, and if there be any error, we are responsible for it. Ep.] 


FRAUD IN PURCHASE AND SALE OF GOODS——-ATTACHMENT——INJUNCTION—JU- 


RISDICTION——RECEIVER. 

Where goods have been purchased on credit, by one who is actually insolvent, but have 
reached the end of their transit before that fact is known, and the purchaser after- 
wards sells and delivers them to a third person, with the intent to place them be- 
yond the reach of creditors, and then absconds; and the original vendor has com- 
menced proceedings in attachment, chancery will enjoin the purchaser from the 
absconding debtor, from disposing of the goods, until a full hearing on the merits, 
and in the mean time will appoint a receiver, if required. 


A preliminary injunction having been allowed, a motion was 
made to dissolve it upon the bill itself, the contents of which suffi- 
ciently appear in the opinion of the Court. 

Per Husseit, J. This is a motion to dissolve the injunction is- 
sued in this case. It goes to the merits of the whole bill, and in 
that respect, is in the nature of a general demurrer. No answer 
having been filed, and no affidavits introduced, contradicting the 
allegations of the bill, it must be taken, with respect to this motion, 
as true. I shall proceed to examine and decide the case, on the 
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assumption that the bill is true. Of what may be the rights of the 
parties when the answer is filed, I do not pretend even to intimate 
or suggest an opinion. 

The bill alleges that Russell Wheeler one of the defendants, pur- 
chased on credit at the East, a large amount of merchandise ; that 
he brought the same to this City, and put the same in the store now 
occupied by the defendant Miller; that he did not intend to pay 
for the goods, and that Miller was his clerk and knew the fact ; 
that for the purpose vf defrauding his creditors, of whom the com- 
plainant is one, (having a demand of over $1000,) Wheeler made 
a pretended sale of the goods to Miller; that this sale was fraud- 
ulent and void as to creditors, and the title of the goods was not 
thereby changed. 

The bill further states that the complainant procured a writ of 
attachment to be issued out of the Circuit Court of this County, 
against the property of Wheeler, in pursuance of the statutes in 
such case made and provided ; which writ was placed in the hands 
of the Sheriff of this County with directions to levy on the goods 
in question, but that he was prevented from doing so, by Miller’s 
having the goods in his possession, claiming title as a purchaser. 

The bill sets up further, that Wheeler is insolvent, and Miller 
worth little or nothing ; that Wheeler has absconded, and the com- 
plainant has no means of collecting his debts, but by reaching these 
goods. This is the substance of the allegations of the bill. The 
Bill prays for a discovery, in regard to the facts charged ; and also 
for a decree of this Court, declaring the sale to Miller void, and 
for relief generally. It also alleges that the discovery is sought 
for, in aid of the attachment suit, and prays that the other credi- 
tors of Wheeler may be permitted to come in and share in the ex- 
penses and in the relief of this proceeding. 

The question to be decided, is, Has this Court jurisdiction in the 
case made by the Bill? 1 remark, First, That the complainant clearly 
does not bring himself within the limits of a “ Creditor’s Bill.” 
That technically, is, proceeding to reach rights, interests and pro- 
perty, not attainable by levy under an execution ; and it must be 
preceded, in all cases, by a judgment and an execution, issued and 
returned unsatisfied. | 

The reason of this is, that equity will not help a party, while his 
remedy is clear, or not fully exhausted, at law. This doctrine is 
laid down in all the books, and well stated in McElvainv. Wills, 
the case cited and commented on in the argument. 9 Wend. 560. 
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But I do not understand the complainant as intending to bring 
himself within the limits of a creditor’s bill; and the prayer on 
behalf of the other creditors, may be treated as surplusage, if 
in other respects, the bill has merits. 

As I understand the claim of the bill, it may be expressed nearly 
in the language of Mr. Justice Nelson, in the case before men- 
tioned—* to remove some fraudulent or inequitable obstruction, 
interposed by the defendant to the collection of the judgment, in- 
dependently of which, the remedy would have been ample at law.” 
And, in that case, says Mr. Nelson—“ the jurisdiction of the Court 
rests upon the right or title of the complainant to the property in 
question, acquired by the proceeding at law.” There is, however, 
this marked difference between the cases. The complainant has 
no judgment and no execution. He seeks, in fact, to remove a 
fraudulent obstruction interposed by the defendants, to his process 
of attachment, independently of which his remedy, as he alleges, 
would be ample at law. 

And it is insisted that his legal right to levy on the defendant’s 
goods, by virtue of the writ of attachment, (which is a proceeding 
under the statutes,) is as complete as it could be, under a judg- 
ment and execution: and hence, that a fraudulent obstruction 
of that right, gives this Court jurisdiction. My first impression 
was, that there must be judgment in order to establish and define 
the complainant’s demand. But further consideration satisfies me 
that a judgment is not essential to give jurisdiction. The real 
ground of the proceeding is the right to levy. In reference to real 
property, a judgment creates a lien, which, in case of a cloud or 
obstruction, gives a claim to relief in equity. Not so with personal 
property. There, an execution must be delivered to the Sheriff, 
before a lien attaches; and there can be no execution, without a 
judgment. 

But in the present case, the writ of attachment stands in lieu of 
an execution. The right to levy under it is the same, and when it 
is delivered to the sheriff, the same lien attaches. The proceedings 
under the statute, necessary to procure the issuing of the attach- 
ment, are equivalent to the suit at law and judgment. Both are 

essential, and equally efficacious, to secure the plaintiff’s right to 
levy on the defendant’s property. And that right having once ac- 
crued, a Court of Chancery will assist the party to enforce it. See 
Donovan v. Finn, 1 Hopkins, C. R.177. It has been alleged that 
the right to garnishee the defendant—a right of which the com- 
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plainant has availed himself, is equivalent to the right to pursue 
the levy ; and that thus, his remedy is complete at law. I do not 
so regard it. 

The power to compel the defendant to answer, under the 
garnishee process, may secure the information sought by the bill: 
but it comes too late. The bill charges that the defendant Wheeler, 
is insolvent ; that Miller has fraudulent possession of the goods and 
is making fraudulent disposal of them. The right to levy, under 
the attachment, was an immediate right of possession. The in- 
junction is sought, to hold the property and secure this right. 
Nothing short of the process of this Court, was available for that 
purpose. The prayer for discovery and relief was properly con- 
nected with a prayer for the injunction, because it was necessary 
to hold the property until the obstructions to the plaintiff’s right to 
levy, could be removed. Interpositions of Courts of Equity by 
special injunction, have been frequent, when the remedy at law 
was difficult, doubtful, impeded or impossible : and such interposi- 
tions have not depended on a prior judgment and execution ; 
especially where fraud was alleged. Nor are discovery and relief 
at all inconsistent. (See the English cases collected in 3 Daniells’ 
Chancery Practice, 177 to 204, Am. edit.) I cite also Gass v. Stim- 
son, 2 Sumner, 504, as American cases at hand. This bill prop- 
erly prays a discovery, because the alleged fraudulent sale is a 
matter to be proved. If admitted, (as on this motion) the Court 
would at once act upon it; but, because it is only prima facie 
made out, the injunction issues to hold the property subject to the 
final order of the Court. 

And prayer for relief follows that for discovery, because the com- 
plainant needs to have the obstruction to his legal right removed. 
This bill is similar in its nature, to one filed to remove a cloud from — 
the title to real estate. There, a discovery is sought and relief 
also. And in case it appears that fraudulent or inequitable con- 
veyance has been made, to the complainant’s prejudice, the Court 
will declare it void, and grant a perpetual injunction against the 
defendant’s afterwards setting up or using it. Should the facts set 
forth in this bill be made out, by the answer or upon the proofs, it 
would be competent and proper for this Court to declare the sale 
to Miller void, and perpetually restrain him, and all persons under 
him, from setting up his purchase to the prejudice or injury of the 
complainant. Until the investigation and discovery are completed, 
the Court properly holds the goods, for the security of the parties 
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entitled to them. But because an injunction has been issued in 
this case, or a Receiver may be appointed, it will not necessarily 
follow, that the Court must make a distribution of the goods to 
Wheeler’s creditors, or convert them into money to pay this and 
similar debts. 

It will be enough that they shall be held until the right and claim 
of Miller under the alleged fraudulent sale, shall be decided. 
What course this Court will then pursue, must be a matter of 
future consideration. It was urged in argument that the demand 
of the complainant being but about $1000, and the value of the 
goods being near $16,000, there is hardship in compelling, the 
defendant, Miller, to submit to the injunction. Counsel must not 
make a case and argue against it. If the bill be true, as the mo- 
tion admits, Miller has no claim whatever, to any portion of these 
goods against the creditors of Wheeler. If the bill shall be found 
untrue, it will be a subject of inquiry for the Court, how much 
damage Miller has sustained, and the bond of the complainant 
will then have to make it good. 

This bill presents a novel case, of much importance to the par- 
ties concerned, and more to the community at large. I could 
have desired more time to examine authorities and weigh the ar- 
guments of counsel, than has been afforded me during a week of 
constant circuit business; but I feel very great confidence in the 
positions taken, and am satisfied that the Court has but asserted a 
settled principle of equity power, equally essential to the rights of 
individuals and to the due administration of the laws. 

The motion to dissolve the injunction is denied. 


After the announcement of this opinion, answers were filed, and 
thereupon complainant moved for the appointment of a receiver, 
and defendants moved to dissolve the injunction. 


Per Husseit, J. The motion for a receiver in this case was 
filed before the coming in of the answer of the defendants. A 
motion was then made by the defendants’ counsel, to dissolve the 
injunction on the bill and answers. Both motions were argued 
together: but as the case turns principally upon the latter, I shall 
consider that first. 

The bill is filed both for discovery and relief. This Court is asked 
to set aside an alleged fraudulent sale of goods from the defendant 
Wheeler to the defendant Miller, in order that the complainant 
may be enabled to effect a levy upon the goods, under a writ of 
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attachment issued in a suit at law commenced by him against 
Wheeler. I have already considered the general question of the 
right of this Court to interfere in the case made by the bill. The 
question now arises on the bill and the answers. The title to the 
goods is the main question at issue, and depends upon the fact of 
fraud. 

In considering the case, the bill will be regarded as true, except 
as to those parts which are denied by the answers. And the an- 
swers will be regarded as true, in as far as they plainly and pos- 
itively deny the allegations of the bill—are responsive to it—are 
confined to statements of fact,—and are free from inconsistency, 
or contradiction in themselves. Statements which are not respon- 
sive to the bill, or which contain mere expressions of opinion and 
belief, or conclusions of law, are not to be received as denying or 
controlling the allegations of the bill. 

The complainant’s cause of action arises upon a promissory 
note, for $1034.25, alleged to have been given by Wheeler in pay- 
ment of goods bought of the complainant. This note was given 
on the 25th of April, 1848, and was payable at six months after 
date. Wheeler, in his answer, denies that the note is due. If this 
be true, the complainant’s suit is at an end. But I understand the 
answer to assert a mere legal conclusion. Wheeler admits the 
execution of the note as set forth in the bill; and therefore can 
defeat its defect only by showing mistake, fraud, or want of 
consideration. This is not pretended; but he alleges, that by 
a memorandum on the invoice of goods purchased, it appears 
that the note was not to become due until the 25th day of Janu- 
ary, 1849. Such may have been the understanding of the parties, 
but the note contradicts it. A parol evidence cannot be given to — 
contradict the note ; or, if the agreement was reduced to writing, 
still it was in a separate and distinct instrument, and cannot be 
set up against the note. It may be the ground of a separate ac- 
tion. This doctrine is well settled in 4 Mass. 414. Admitting the 
giving of the note, admits that it became due and payable accord- 
ing to its tenor and effect. 

I must proceed then to an examination of the main question. 
The bill alleges that the sale of goods made by Wheeler to Miller 
was fraudulent and void, as to Wheeler’s creditors. Miller, by his 
answer, denies positively and unequivocally, that on his part 
there was any fraudulent intent, and denies also that he knew of 
any, on the part of Wheeler. And it was insisted by the defen- 








Belknap v. Miller. 497 


dant’s counsel on the argument, that fraud being, by the statutes 
of Wisconsin, a question of fact, and not of law, this statement 
must be taken as a denial of the whole equity of the bill. Waiv- 
ing the question whether Miller’s answer as to his own intent, is 
properly responsive to the bill, 1 am not prepared to give it the 
weight desired. As fraud is a question of fact, it is to be made 
out to the satisfaction of the Court, or jury, by all the circum- 
stances of the case. The fraudulent intent of Miller is the very 
question to be determined by the Court. It is the legal conclusion 
to be drawn from the whole case. 

The Statute of Frauds of this State is borrowed from the Re- 
vised Statutes of New York; and this subject, in that State, has 
received a most thorough and enlightened consideration from both 
the Courts of law and equity. In a separate, but very clear and 
able opinion, pronounced by Cowen, J., in Sizer v. Miller, 1 Hill, 
233, itis said: ‘Clary was asked whether there was any inten- 
tion, shift, or device on his part, to get more than seven per cent. 
The question would have been very exceptionable as a leading 
one, had it not been put to the witness on cross-examination ; but 
it was exceptionable also, as calling on him to pronounce broadly 
upon the very point in issue before the referees. The answer 
must have been matter of opinion, as derived from what he re- 
membered in respect to the operations of his own mind, even had 
it been confined to mere intention. Again, the question covered 
not only intention, but shift and device. This was about the 
whole issue, unless it be conceded that the transaction was usu- 
rious per se. Why not put the question directly—‘ In your opinion 
were you guilty of usury? It would be ashort, but I appre- 
hend not a very satisfactory mode of inquiring into the point on 
trial. The witness is thought to have been peculiarly qualified to 
speak concerning his own intent. So he was, tothe mere moral 
intent, the secret operations of hisown mind. But these were not 
material, one way or the other. Whether his mind was ingeniously 
busied in avoiding, or obtaining seven per cent., would not alter 
the result. There being a loan, and the note taken, and those 
sold, being such as the parties had agreed upon, the real value of 
the latter, as compared with the amount secured, was the test. 
The disparity of the latter being shown, and that known to the 
parties, the shift or device was complete in fact ; a provision for 
more than seven per cent. followed; and the intention would be 

Von. I. x. s.—No. 11. 63 








498 Belknap v. Miller. 


an inference of law. On the other hand, had the result been a 
provision fur Jess than seven per cent., the legal inference would 
have been the other way, how strongly so ever the party might 
have intended to secure usurious interest. That a man did or did 
not provide for a usurious rate of interest in his heart, makes no dif- 
ference with the law. It deals with actions, and infers the intent 
with which they are done from the consequences that naturally 
flow from them.” 

In Honford v. Archer, 1 Hill, 350,the same point came under 
discussion, and was decided by the Court. The same learned 
Judge, delivering the opinion of the Court, remarks: ‘“ The ques- 
tion addressed to Russell, was clearly inadmissible. It was for 
the jury, not for him, to say whether he intended to commit a 
fraud. Of this, they were to judge from the whole transaction, 
uninfluenced by what might have been his secret intent. His con- 
duct, and other facts to be collected from him and other witnesses, 
were the tests by which the jury were to decide. The operations 
of the witness’ mind could not affect the question one way or the 
other. | 

‘“‘ If there was no consideration for the assignment, and no change 
of possession for instance, his honesty could not deprive the credi- 
tor of a right to take the goods in execution; and on the other 
hand, if there was a good consideration, and an immediate deliv- 
ery and continued change of possession, his fraudulent intent 
would not vitiate the assignment or sale. The conduct of others 
was mainly in question. The witness was a mere assignee, 
professing to have taken for the benefit of creditors. That he 
meant no fraud might well be, and yet the real actors have in- 
tended far otherwise. They might have used him as an innocent 
instrument, so that, after his answer, one way or another, the case 
would have stood precisely where it did before.” 

Chancellor Walworth sustains the same general principle in 
Cunningham v. Freeborn, 3 Paige, 564. This case had been fully 
and ably argued before Vice Chancellor McCoun ; and his decision, 
drawn up with great clearness and ability, was affirmed on ap- 
peal. The Chancellorsays: “The Vice Chancellor was correct 
in supposing that the general denial of fraud was not sufficient, 
if it appeared upon the face of the assignment that its legal effect 
would be to delay, hinder, and defraud the complainant, or other 
creditors of the assignor. The Revised Statutes have not made 
the fraud itself a question of fact in all cases; neither indeed Was 
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it possible for the Legislature to do so. For when a party has in- 
tentionally executed an assignment, or conveyance of his prop- 
erty, which must hinder and defraud his creditors of their just de- 
mands, the question whether the conveyance is fraudulent or not, 
necessarily becomes a question of law, and not of fact. The ob- 
ject of the statute was to reach a particular class of cases where 
the conveyance would not necessarily have the effect to defraud 
creditors or others of their rights, and where the question of fraud 
must of course depend upon the intent with which the con- 
veyance was executed. In all such cases, the question of fraudu- 
lent intent is declared to be a question of fact, and not of law. 
But if a party admits he intended to do a particular act, the legal 
effect of which act the adverse party supposes to be to delay, hin- 
der, or defraud him as a creditor, and to be a violation of the 
statute, the question whether the act complained of is such a 
fraud as the Legislature intended to guard against, necessarily be- 
came a question of law, and must be decided as such by the 
Court. Inthe case now under consideration, although the defen- 
dants have denied all fraud in the assignment, yet, if the assignor 
has made an assignment in such a form as necessarily to produce 
the effect which the State has declared to be a fraud upon his cred- 
itors, the Court must declare that assignment fraudulent and void, 
notwithstanding this general denial in the answer.” 

The question, again, more recently arose in Rawdon v. Blatch- 
ford, Receiver, and was decided in the same way by Sanford, Vice 
Chancellor. 1 Sanf. Chy. Rep. 346. See also 4 Gill & Johns. 7. 
From these high authorities, not less than from the manifest good 
sense and reason of the principle, I must regard the point as no 
longer open to controversy. It becomes necessary to inquire, then, 
whether, from an examination of all the facts and circumstances of 
the case, (admitting the denial by Miller of all fraudulent intent.) 
it is manifest that the purchase made by him was calculated and 
intended to hinder and delay the creditors of Wheeler, and was 
therefore fiaudulent and void, in respect to them. 

It is admitted by the answers, that Miller was clerk of Wheeler ; 
that he came from Chicago about three months before the pur- 
chase, and was worth about $3,000, of which $1,422 consisted in 
notes and demands due him out of this State; that he had lent 
Wheeler about $2,000 in money, for which he held his notes ; that 
Wheeler went East while Miller was acting as his clerk, and pur- 
chased a large amount of goods, of which $16,000 and over were 
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brought to the store in Milwaukie, about the last of October, 1848 ; 
that Miller knew that Wheeler was indebted for a large part of 
the goods, and also knew that the complainant and Harmon & 
Gray were here, pressing payment of Eastern debts. 

The answers set up and show, that at or about the time of the ar- 
rival of the goods in this city, Walter S. Gurney, of Chicago, ap- 
peared here, with his attorney, McDougal, having Wheeler’s judg- 
ment notes, then due, for over $9,000, and another note also due, 
of nearly $1,000; and that he demanded immediate payment of 
the money, threatening to sell Wheeler out on execution, if pay- 
ment was not made. 

It further appears, that Wheeler proposed to Miller a sale of the 
goods to him, and that Gurney, who was an old friend of Miller, 
recommended him as a proper person to buy, and urged the pur- 
chase ; that the transaction was arranged and concluded in the 
presence of Gurney, Wheeler, McDougal, and Miller ; that the pur- 
chase was made at $20,000, and the invoice price of the goods 
was over $22,000; that Miller paid $2,000 in cash, $2,000 in a 
debt due him by Wheeler, and $16,000 in notes, without interest, 
running from three to twenty months ; that of these notes, Gur- 
ney was paid $13,000, and Wheeler $3,000 ; and that Gurney, as 
a part of the arrangement, endorsed Wheeler’s $3,000, being notes 
at eighteen and twenty months ; and that Wheeler then sold them 
at a shave, to McDougal; that Wheeler, immediately after the sale, 
secreted himself, or absconded: and Miller alleges, that his ob- 
ject in making the purchase, was both to secure a good bargain, 
and payment of his debt of $2,000 from Wheeler. Miller denies 
all knowledge of the means used by Wheeler to effect his Eastern 
purchases ; and Wheeler denies the use of false representations ; 
admits the purchase of the goods on credit, and avers that he in- 
tended to pay all his Eastern liabilities when they became due. 
It is not shown that Wheeler had any property besides the goods. 
This I believe is a statement of all the material facts of the case, 
as presented by the answers. It may be regarded as the case 
made by the defendants. 

With respect to Wheeler, it shows that he was utterly and 
hopelessly insolvent ; being in debt $10,000 to Gurney, $2,000 to 
Miller, and over $16,000 in the city of New York, or elsewhere at 
the East, while he had but a stock of goods, estimated by the par- 
ties to be worth only $20,000 on a long credit, without interest. 
It appears, further, that the debt to Miller was strictly confidential, 
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while Gurney had judgment notes already due to the amount of 
$9,000, sufficient, of themselves, as the answer of Miller alleges, 
to sweep off the whole stock of goods, on a forced sale. It is 
clear also, that Wheeler went East to make his fall purchases, and 
in fact made the large purchases in question, while he was not 
only unable to pay his debts, but when he had placed judgment 
notes in the hands of Gurney, ready to mature by the arrival of 
the goods in Milwaukie, and sufficient to consume them all, in case 
legal rights should be enforced. 

I cannot discover, in these facts, any ground whatever to believe 
that Wheeler intended to pay for the goods he bought, either when 
his liabilities should mature, or at any future time. His answer, 
in this respect, stands contradicted by the facts of the case. His 
purchases were fraudulent and void with respect to creditors, and 
no property in the goods passed to him. 

The vendors might have pursued the goods, and taken them in 
his hands, or in those of any creditor of his who might have re- 
ceived them in payment of a debt. De Wolf, jr. v. Babbett, 4 Ma- 
son, 380; Lupin v. Marie, &c.2 Paige, 196; Root v. French, 13 
Ward, 570; Ash & Anners v. Putnam, 1 Hill, 302; Carey and ano- 
ther v. Hotailing, ib. 311; Rawdon v. Blatchford, 1 Sanford, 346. 

The contracts for credit, entered into by the vendors, under 
which notes on time were given for the goods, might have been 
set aside in equity. Munro v. Cotton,9 Dana, 95; Hardwicke v. 
Forbes, Admr. 1 Bibb, 212. And whether these goods could be held 
even by a bona fide purchaser, for a valuable consideration actu- 
ally paid, might be doubted, under Ash & Anners v. Putnam, 
above cited; but it is not necessary for me to decide the point. 

This being the character and attitude of Wheeler, in respect to 
these goods, let us see in what light Miller is placed by the facts. 
He had lent Wheeler $2,000. He knew that Wheeler owed Gur- 
ney and his partners $10,000. He knew that Wheeler had given 
judgment notes to Gurney, either before going East, or immedi- 
ately on his return, which notes were then due. He knew that 
Wheeler, loaded with these debts, had gone to New York, or else- 
where, and made very heavy purchases, and that most of the 
goods were not paid for. That none of them, in fact, were paid 
for, he might have known; first, from his situation as a clerk of 
Wheeler, cognizant of his business ; and secondly, by the invoices 
which it appears he had in his hands, to ascertain the cost. He 
must have understood from Wheeler’s borrowing from him, that 
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he was in no condition to meet his liabilities, and when he saw 
Gurney, hovering at Milwaukie, with his lawyer and his judgment 
notes, given voluntarily by Wheeler, he must have known that 
the venders of the goods were destined to be swindled. Could he, 
as a man of common understanding and information, fail to see 
this? and if he did see and understand it, could he become an 
honest or bona fide purchaser of the goods? Let us add to this 
the fact that he took $2000 in payment of a debt due himself, and 
for the larger part of the balance, gave his own notes, on long 
time, to be handed over to Gurney and Wheeler. 

Looking at the whole matter, I am constrained to consider Wal- 
ter S. Gurney as the moving spirit in the transaction. How did 
his debt of $10,000 arise, unless it was that he had furnished 
Wheeler with funds, to start him in business—to give him fictitious 
credit, and to enable him to go to the eastern cities and buy a large 
stock of goods, which he was unable to pay for? But, however 
the indebtedness had accrued, he had, with Wheeler’s assistance, 
arranged the machinery of judgment notes, with an attorney to 
put the law in motion, and was awaiting the arrival of the goods 
at Milwaukie, to seize upon them, transfer them from Wheeler's 
hands, and pay himself from the proceeds. I am only at a loss to 
determine whether Miller was his dupe or his accomplice. But in 
either character, he must be regarded as in no condition, as 
against Wheeler’s creditors, to become a bona fide purchaser. 
Standing as Wheeler’s clerk, Wheeler’s creditor, Gurney’s friend— 
knowing Wheeler’s insolvency ; seeing his extended purchases, and 
knowing the condition of his creditors at the east, he enters upon 
a purchase of Wheeler’s whole stock in trade—a stock which cost 
$22,153 in New York, and not less than $24 000 here, for the nom- | 
inal price of $20,000. And the proceeds are parcelled out—to 
Guerney, $13,000 ; to Wheeler, $5,000 ; to Miller, $2,000; and to 
McDougal, the shave on $3,000 of Miller’s notes, more or less. 
And the purchase is made when Miller is worth only $3,000, of 
which only about half is available,—when he has already borrowed 
$500 to lend to Wheeler, and borrowed $2,000 more to make the 
first cash payment. This purchase is solicited by Wheeler, urged 
by Gurney, and results in the common injury of every body else 
concerned; and no other person but Miller is solicited to buy, or 
knows of the speculation. In despite of the full and positive de- 
nial of all fraudulent intent by Miller, 1 am forced to think that 
either his friendship for Gurney, or his desire to save his own debt, 
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and make a good speculation, has given him a different view of 
the qualities of fraud, from that which the world in general enter- 
tains, or the law approves. 

Other circumstances in the case are calculated to throw some 
suspicion on the transaction. Miller, in one part of his answer, 
alleges that he was a creditorof Wheeler for $2,000 lent money ; 
then in another part represents himself as worth only $3,000, 
over and above his liabilities, of which $1,423 was in demands 
due him in Michigan, New York, and elsewhere, and “the bal- 
ance” of the sum of $3,000 “consisted in the debts due him from 
said Wheeler and in money.” It was urged in argument, that if 
he had $2,000 due from Wheeler, and also money, the alleged 
balance would make more than $3,000; and hence, it was con- 
tended that Wheeler in fact owed him nothing at all, as the answer, 
if found erroneous in one such particular, might be deémed so in all. 

Again. The answers aver that the sale to Miller was made 
for the benefit of Wheeler’s creditors. Can it be imagined that 
Miller’s notes, at 3 to 20 months, would be as likely to reach the 
creditors, or as available in their hands as the goods themselves ? 
If Wheeler was honest but insolvent, why did he not return the 
goods to the vendors? Or, if willing and able to pay his debts, 
as is alleged, why did he sell at all? Above all, why should he, 
a man of ability and experience in business, a merchant of estab- 
lished credit, with a wide circle of customers and business friends, 
transfer his goods immediately on their arrival in this city, to a 
clerk in his store, a comparative stranger in the place, of limited 
means, and without reputation or acquaintance in our community 
as a business man? It seems to me, that the very conversion of 
$22,000 of goods, recently purchased, into cash and promissory 
notes which might be put into the pocket or transferred beyond 
the reach of garnishees is a very strong circumstance of suspicion, 
and it was so ruled in Baker v. Dobyns, 4 Dana 225, where the Court 
say: “ Every device of an insolvent debtor, to delay, hinder, or de- 
fraud his creditors, is void atcommon law. If he invest money of 
his own in land which is conveyed directly or by mesne convey- 
ances, to his children, to keep it out of reach of his creditors, the 
consequence, as against prior creditors, is, that it is void.” 

The change of so large an amount of personal property, visible 
and tangible, into a few pieces of paper, capable of being shifted, 
concealed, transferred or given up, at pleasure, is, in itself, neces- 
sarily calculated to hinder and delay creditors. 

It looks like an attempt to get the goods out of Wheeler’s hands, 
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where, as we have seen, the creditors might pursue them, and get 
them into the hands of an apparently bona fide purchaser. For 
this purpose Gurney would not do, because he was a large creditor 
of Wheeler, and payment of a debt would not change the owner- 
ship of goods purchased by fraud. But if once in Miller’s hands, 
as a bona fide purchaser, Gurney might afterwards buy of Miller, 
or become his assignee, with safety. And this view of the case is 
sustained, by the endorsement by Gurney of Miller’s two longest 
notes. That confidence must be very strong which would induce 
him, prepared to levy, anxious for his money, and with property 
double the amount of his debt before him, not only to relinquish it 
all, but to take Miller’s notes for $13,000 without endorsement, 
and to endorse $3,000 more without security. ‘The power and the 
prospect of a transfer to him of the goods themselves, untainted 
by Wheeler’s fraud, must have been the secret spring of the trans- 
action, if we may believe Gurney actuated by ordinary caution, 
or governed by ordinary motives. He it was who is alleged in 
the answer, as the procuring cause of the sale ; he it was, who 
was to be chiefly benefited by it, and yet we are to believe that 
he broke up and ruined his friend Wheeler by a flourish of judg- 
ment notes, and then relinquished both goods and money, and con- 
tented himself with Miller’s paper for $13,000, besides making 
himself liable for $3,000 more. 

On the whole, I find myself unable to reconcile the main facts 
of this proceeding, with the fair and honest intent claimed for 
Miller. There are strong grounds for believing it the result of a 
long and deep laid scheme between Gurney and Wheeler, of which 
Miller was the convenient instrument, to procure a large stock of 
goods on credit, and then divide the proceeds, and defraud the. 
original owners. 

I may have misunderstood the facts or erred in the conclusion 
drawn from them; but I deem it necessary and proper to retain 
the case until the decision of a jury can be had, before whom all 
the facts of the case may be presented. I can, by no means, ad- 
mit that the whole equity of the bill is denied by the answers. 
The purpose and intent of the transaction are disavowed, but all 
the features are left which define and stamp its character. The 
question of fraud is, at least, left in doubt ; and this being a special 
injunction granted on security given by the complainant for all 
damages, it is clearly my duty to deny the motion to dissolve. On 
this point, refer to Poor v. Carleton, 3 Story’s Rep.70. The re- 
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marks of this great expounder of equity jurisprudence, show us 
that although this case may be somewhat novel and peculiar, the 
power of the Court is not therefore, to be presumed inadequate or 
its exercise improper. While the principles of equity know no 
change, the subjects upon which it acts and the mode of enforc- 
ing its decisions, must forever progress. They everywhere mould 
themselves to the condition of society, and are designed to meet 
every want of an enlightened, enterprising and commercial peo- 
ple. The same restraining power which for centuries has been in- 
ve~ed to arrest and prevent injuries to real property, under the 
head of waste, may, with equal propriety, in the present age, when 
personal property has assumed a character quite as important as 
real, be directed to unveil or restrain fraudulent transfers of money, 
bonds, notes, merchandise, and chattels of every description. 
Daniel’s Ch. Prac. vol. 2, tit. Special Injunctions ; 1 John. C, R. 211 
-12; 1b. 2,204; 1 Paige 302-4; 8 12. 417-19; 10 i. 502; 1 San- 
ford C. R. 346-7,1. The maintenance of the present injunction 
is the complainant’s sole protection. Without it, the mischief to 
him is irreparable. The goods, once released from restraint, may 
be sold in an hour, and, with their proceeds, put irrevocably be- 
yond his reach. 

As, therefore, | deem it necessary to have a reference to a jury, 
to ascertain the facts in the case, I must continue the injunction as 
the only means of protecting the right of the complainant. As 
has been already intimated, the defendants are secured by the 
bond filed on the granting of the injunction. If the security is 
not ample, it will be increased. The nature and location of the 
goods are such, as to expose the complainants to great risk, with- 
-out some safe and competent person to take charge of them, until 
the final decision of the cause. The defendant, Miller, who has 
them in possession, may not feel bound to look after property 
which he is restrained from selling or using; and in which he may 
possibly deem his ultimate interest but trifling. For the safety of 
all parties concerned, I consider the appointment of a Receiver 
necessary. This subject will be taken up at the opening of Court 
this afternoon, when suggestions will be heard from the parties 
with respect to the proper persons to be selected and the amount 
of security tobe given. A feigned issue will be awarded in season 
to secure an early trial. The injunction in this case is continued 
to abide the further order of the Court, and the motion to dissolve 
denied. , 

Vou. I. wn. s.—No. 11. 64 
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ANSWERS FOR NEW YORK. 
[By T. Carey Caxuicor, of the New York Bar.] 


1. Are aliens permitted, in your State, to hold real estate? 

A. Any alien, resident in the United States, upon making depo- 
sition of his intention to become a citizen as soon as he can be 
naturalized, and filing such deposition in the office of the Secre- 
tary of State, to be recorded, may take and hold real estate, and 
may, during six years thereafter, sell, assign, morlgage, and devise, 
as if he were a native born citizen, but he cannot J/ease until he 
becomes naturalized. If he die within the six years, intestate, and 
leaving heirs, inhabitants of the United States, they inherit his 
real estate as if he had been a naturalized citizen at the time of 
his death. 1 Rev. Stat. 720; Laws of 1834, ch. 272. 

Alien wives, and the wives of resident aliens, are entitled to 
dower, and if residents of the State, may take any interest in real 
estate, by virtue of any marriage settlement or will, and can exe- 
cute powers in respect to real estate devised to them, as if they 
were citizens of the United States. Laws of 1845, ch. 115, § 2, 3, 
7, & 8. 

There have been various special and temporary provisions upon 
this subject, but the above answer contains the present general 
and established law. 

It may be well to mention, under this head, that native Indians 
can purchase, take, hold, and convey real estate in the same man- 
ner as citizens. Laws of 1843, ch. 87, § 4. 

2. What period of residence in the State is necessary to entitle a citizen to vote ? 

A. One year next preceding any election. 

But no man of color, unless he shall have been for three years 
a citizen of this State, and for one year next preceding any elec- 
tion, shall have been seized and possessed of a freehold estate of 
the value of two hundred and fifty dollars, over and above all 
debts and incumbrances charged thereon, and shall have been ac- 
tually rated, and paid a tax thereon, shall be entitled to vote at 
such election. New Cons. 1846, Art. II. § 1. 

3. Is the age of majority the same for both males and females, and what is it? 

A. The same for both—twenty-one years. 

A minor may be emancipated from his or her father, first, if a 
female, by being married, and living for one year with her hus- 
band; secondly, if a male, by being married, and residing for one 
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year separately from the family of his father; thirdly, by being 
bound as an apprentice, and serving one year by virtue of such 
indentures ; fourthly, by being hired, and actually serving for one 
year for wages to be paid to such minor. 1 Rev. Stat. 621. 

Males of the age of eighteen years and upwards, and unmar- 
ried females, of the age of sixteen years and upwards, may make 
wills of personal estate. 2 Rev. Stat. 60. 


4. What are the requisites of a valid marriage? 


A. Marriage, in this State, so far as its validity in law is con- 
cerned, is a civil contract, to which the consent of parties capable 
in law of contracting is essential. 2 Rev. Stat. 139. 

A contract of marriage made per verba de presenti, amounts to 
an actual marriage, and is as valid as if made in facie ecclesie. 
Fenton v. Reed, 4 John. 42. 

A marriage is complete if there be a full, free and mutual con- 
sent between parties capable of contracting, though not followed 
up by cohabitation. Jackson v. Winne,'7 Wend. 47. 

The age of consent, as by the common law, is fourteen in males, 
and twelve in females. 

Strict proof of solemnization of the marriage is only necessary 
in prosecutions for bigamy, and in actions for criminal conversa- 
tion. In other cases, a marriage may be proved from cohabitations, 
reputation, acknowledgment of the parties, reception in the fam- 
ily, and other circumstances from which a marriage may be in- 
ferred. The People v. Humphrey, 7 John. 314. 

Marriages between parents and children, including grand-parents 
and grand-children, of every degree, ascending and descending, 
and between brothers and sisters of the half as well as the whole 
blood, are incestuous, and absolutely void. 2 Rev. Stat. 139. 

Marriages, where one of the parties, at the time of the mar- 
riage, had not attained the age of legal consent, had a former hus- 
band or wife living, was an idiot, or lunatic, was induced to con- 
sent by force or fraud, or was physically incapable of entering 
into the marriage state, are void from the time of their nullity being 
declared by a Court of competent authority. 2 Rev. Stat. 142. 


5. For what causes may married persons be divorced, and by what tribunal ? 


A. A marriage may be dissolved whenever adultery has been 
committed either by the husband or wife, in the following cases: 
1. Where husband and wife were inhabitants of this State at the 
time of the commission of the offence ; or 2. where the injured 
party, at the time of the commission of the offence, and at the 
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time of exhibiting the complaint, is an actual inhabitant of this 
State. 2 Mev. Stat. 144. 

Separations forever, or for a limited time, may be decreed on 
the complaint of a married woman for the following causes: 
1. The cruel and inhuman treatment by the husband of his wife. 
2. Such conduct on the part of the husband towards his wife, as 
may render it unsafe and improper for her ‘to cohabit with him. 
3. The abandonment of the wife by the husband, and his refusal 
or neglect to provide for her. In an application for separation, it 
must appear, either that both husband and wife are inhabitants 
of this State, or that the marriage took place in this State, and 
that the wife is an actual resident at the time of exhibiting her 
complaint; or, (where the marriage took place out of this State.) 
that the parties have become and remained inhabitants of this 
State, at least one year, and that the wife is an actual resident 
at the time of exhibiting her complaint. 2 Rev. Stat. 147. 

In the case of Perry v. Perry, 2 Paige, 506, it was decided by 
the Chancellor, that section 12 of chap. 205, Laws of 1824, is still 
in force, and that the same rights are thereby extended to hus- 
bands as are given to femes covert by the above provisions of the 
Revised Statutes. So that married men as well as married wo- 
men may sue for divorce from bed and board! 

A decree for divorce a vinculo matrimonii, wholly dissolves the 
marriage,and the innocent party is at liberty to marry again; but 
where a decree for divorce a mensa et thoro forever, or for a limited 
period, has been pronounced, it may be revoked at any time there- 
after by the same Court by which it was pronounced, under such 
regulations and restrictions as the Court may impose, upon the 
joint application of the parties, and upon their producing satis- 
factory evidence of their reconciliation. 2 Rev. Stat. 147. 

Divorces were formerly decreed by the Court of Chancery ; but 
that Court is now abolished, and its powers are vested in a Su- 
preme Court, having general jurisdiction in both law and equity. 
New Constitution of 1846, Art. VI. § 3. 

A divorce of persons domiciled in this State, decreed in another 
State, is invalid here. Pawling v. Willson, 13 John. 192. 

6. Are foreign corporations permitted to establish agencies in your State? 

A. They are, as a general rule, but not without certain restric- 
tions. [See answer to the twelfth interrogatory, as to Insurance 
Companies. ] 

7. Have you a law for limited partnerships? and what are its leading features? 
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A. Limited partnerships, for the transaction of any mercantile, 
mechanical, or manufacturing business, within this State, may be 
formed upon certain statutory conditions. But such partnerships, 
for the purpose of banking, or making insurance, are prohibited. 

Such partnerships may consist of one or more persons, who shall 
be called general partners, and who shall be jointly and severally 
responsible as general partners now are by law ; and one or more 
persons who shall contribute, in actual cash payments, a specific 
sum as capital, to the common stock, who shall be called special 
partners, and who shall not be liable for the debts of the partner- 
ship, beyond the fund so contributed by him or them to the 
capital. 

The general partners only, shall be authorized to transact busi- 
ness and sign for the partnership, and to bind the same. 

The persons desirous of forming such partnership, shall make 
and severally sign a certificate, which shall contain—1. The name 
or firm under which such partnership is to be conducted: 2. The 
general nature of the business intended to be transacted: 3. The 
names of all the general and special partners interested therein, 
distinguishing which are general and which are special partners, 
and their respective places of residence : 4. The amount of capital 
which each special partner shall have contributed to the common 
stock: 5. The period at which the partnership is to commence, and 
the period at which it will terminate. 

The certificate shall be acknowledged by the several persons 
signing the same, before a Justice of the Supreme Court, or a 
Judge of the County Courts ; and such acknowledgment shall be 
made and certified in the same manner as the acknowledgment of 
conveyances of land. 

The certificate so acknowledged and certified, shall be filed in 
the office of the clerk of the county in which the principal place 
of business of the partnership shall be situated, and shall also be 
recorded by him at large. in a book to be kept for that purpose, open 
to public inspection. If the partnership shall have places of busi- 
ness situated in different counties, a transcript of the certificate, 
and of the acknowledgment thereof, duly certified by the clerk in 
whose office it shall be filed, under his official seal, shall be filed 
and recorded in like manner, in the office of the clerk of every 
such county. 

At the time of filing the original certificate, with the evidence 
of the acknowledgment thereof, an affidavit of one or more of the 
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general partners shall also be filed in the same office, stating that 
the sums specified in the certificate to have been contributed by 
each of the special partners to the common stock, have been ac- 
tually and in good faith paid in cash. 

No such partnership shall be deemed to have been formed, until 
a certificate shall have been made, acknowledged, filed and re- 
corded, nor until an affidavit shall have been filed, as above di- 
rected ; andif any false statement be made in such certificate or 
affidavit, all the persons interested in such partnership, shall be 
liable for all the engagements thereof, as general partners. 

The partners shall publish the terms of the partnership, when 
registered, for at least six weeks immediately after such registry, 
in two newspapers, to be designated by the clerk of the county in 
which such registry shall be made, and to be published in the 
senate district in which their business shall be carried on; and if 
such publication be not made, the partnership shall be deemed 
general. 

Affidavits of the publication of such notice, by the printers of 
the newspapers in which the same shall be published, may be filed 
with the clerk directing the same, and shall be evidence of the 
fact. 

Every renewal or continuance of such partnership, beyond the 
time originally fixed for its duration, shall be certified, acknow- 
ledged and recorded, and an affidavit of a general partner be made 
and filed, and notice be given, in the manner required for its orig- 
inal formation ; and every such partnership which shall be other- 
wise renewed or continued, shall be deemed a general partner- 
ship. 

Every alteration which shall be made in the names of the 
partners, in the nature of the business, or in the capital or shares 
thereof, or in any other matter specified in the original certificate, 
shall be deemed a dissolution of partnership ; and every such 
partnership, which shall in any manner be carried on after any 
such alteration shall have been made, shall be deemed a general 
partnership, unless renewed as a special partnership. 

The business of the partnership shall be conducted under a firm, 
in which the names of the general partners, only, shall be inserted, 
without the addition of the word “ company,” or any other general 
term ; and if the name of any special partner shall be used in 
such firm, with his privity, he shall be deemed a general partner. 

Suits in relation to the business of the partnership, may be 
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brought and conducted, by and against the general partners, in the 
same manner as if there were no special partners. 

No part of the sum, which any special partner shall have con- 
tributed to the capital stock, shall be withdrawn by him, or paid, 
or transferred to him, in the shape of dividends, profits, or other- 
wise, at any time during the continuance of the partnership ; but 
any partner may annually receive lawful interest on the sum so 
contributed by him, if the payment of such interest shall not re- 
duce the original amount of such capital; and if, after the pay- 
ment of such interest, any profits shall remain to be divided, he 
may also receive his portion of such profits. 

If it shall appear, that by the payment of interest or profits to 
any special partner, the original capital has been reduced, the 
partner receiving the same shall be bound to restore the amount 
necessary to make good his share of capital, with interest. 

A special partner may, from time to time, examine into the state 
and progress of the partnership concerns, and may advise as to 
their management ; but he shall not transact any business on ac- 
count of the partnership, nor be employed for that purpose as 
agent, attorney, or otherwise. If he shall interfere, contrary to 
these provisions, he shall be deemed a general partner. 

The general partners shall be liable to account to each other, 
and to the special partners, for their management of the concern, 
both in law and equity. 

Every partner who shall be guilty of any fraud in the affairs of 
the partnership, shall be liable civilly to the party injured, to the 
extent of his damage; and shall also be liable to an indictment 
for a misdemeanor, punishable by fine or imprisonment, or both, 
in the discretion of the Court by which he shall be tried. 

Every sale, assignment, or transfer of any of the property or 
effects of such partnership, made by such partnership, when insol- 
vent, or in contemplation of insolvency, or after, or in contempla- 
tion of the insolvency of any partner, with the intent of giving a 
preference to any creditor of such partnership or insolvent partner, 
over other creditors of such partnership; and every judgment 
confessed, lien created, or security given, by such partnership, un- 
der the like circumstances, and with like intent, shall be void, as 
against the creditors of such partnership. 

Every special partner, who shall violate any provision of the 
two last preceding sections, or who shall concur in, or assent to, 
any such violation by the partnership or by any individual partner, 
shall be liable as a general partner. 
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In case of the insolvency or bankruptcy of the partnership, no 
special partner shall, under any circumstances, be allowed to 
claim as a creditor, until the claims of all the other creditors of 
the partnership shall be satisfied. 

No dissolution of such partnership, by the acts of the parties, 
shall take place previous to the time specified in the certificate of 
its formation, nor in the certificate of its renewal, until a notice of 
such dissolution shall have been filed and recorded in the clerk’s 
office in which the original certificate was recorded, and published 
once each week for four weeks, in a newspaper printed in each 
of the counties where the partnership may have places of busi- 
ness, and in the State paper. 


8. What is the legal rate of interest, and what is the consequence of contracting for 
more? 


A. Seven per cent. per annum is the legal rate of interest. 

* Ali bonds, bills, notes, assurances, conveyances, and all other 
contracts or securities whatsoever, (except bottomry and respon- 
dentia bonds and contracts,) and all deposits of goods, or other 
things whatsoever, whereupon or whereby there shall be reserved 
or taken, or secured, or agreed to be reserved or taken, any greater 
sum or greater value for the Joan or forbearance of any money, 
goods, or other things in action, than at the rate of seven per cent. 
per annum, shall be void.” Laws of 1837, ch. 430, § 1. 

When more than legal interest has been paid, the party paying 
it may bring suit and recover the excess, within one year after such 
payment; and within three years after said one year, the Over- 
seers of the poor may sue for such excess. 1 Rev. Stat. '772. 

Any person directly or indirectly taking usury, shall be deemed 
guilty of a misdemeanor, and on conviction shall be punished by 
fine not exceeding one thousand dollars, or imprisonment not ex- 
ceeding six months, or both. Laws of 1837, ch. 430, § 6. 

9. Do you allow imprisonment for debt, and under what circumstances? 

A. Arrest and imprisonment for debt, founded upon contract, 
were abolished in this State in 1831. [See Laws of 1831, chap. 
300.] 

Persons, however, may be arrested in the following cases: 

1. In an action for the recovery of damages, on a cause of ac- 
tion not arising out of contract, where the defendant is not a resi- 
dent of the State, or is about to remove therefrom, or where the 
action is for an injury to person or character, or for injuring, or for 
wrongfully taking, detaining, or converting property. 

2. In an action for a fine or penalty, or on a promise to marry, or 
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for money received, or property embezzled, or fraudulently misap- 
plied, by a public officer, or by an attorney, solicitor, or counsellor, 
or by an officer or agent of a corporation or banking association, 
in the course of his employment as such, or by any factor, agent, 
broker, or other person, in a fiduciary capacity, or for any miscon- 
duct or neglect in office, or in a professional employment. 

3. In an action to recover the possession of property unjustly 
detained, where the property, or any part thereof, has been con- 
cealed, removed, or disposed of, so that it cannot be found or 
taken by the sheriff. 

4. When the defendant has been guilty of a fraud, in contract- 
ing the debt or incurring the obligation for which the action is 
brought, or in concealing or disposing of the property, for the tak- 
ing, detention, or conversion, of which the action is brought. 

5. When the defendant has removed, or disposed of his prop- 
erty, or is about to do so, with intent to defraud his creditors. But 
no female can be arrested in any action, except for a wilful injury 
to person, character, or property. Act of April 11, 1849. 

10. Have you a bankrupt or insolvent law, and what are its leading features? 

A. Every insolvent debtor may be discharged from his debts, 
upon executing an assignment of all his estate for the benefit of 
all his creditors, provided his petition for that purpose is signed by 
so many of his creditors, residing within the United States, as have 
debts in good faith owing to them by such debtor, then due, or 
thereafter to become due, and amounting to at least two thirds of 
all the debts owing by him to creditors residing within the United 
States. 2 Rev. Stat. 16. 

11. What are the damages on protested bills of exchange ? 

A. The rate of damages allowed and paid upon the usual pro~ 
test for non-payment, or for the non-acceptance of bills of ex- 
change, drawn or negotiated within this State, is as follows : 

1. Where drawn on persons in Maine, New Hamphire, Vermont, 
Massachusetts, Rhode Island, Connecticut, New Jersey, Pennsyl- 
vania, Ohio, Delaware, Maryland, Virginia, or the District of Co- 
lumbia, three dollars upon the hundred, upon the principal sum 
specified in the bill. 

2. Where drawn on persons in North or South Carolina, Geor- 
gia, Kentucky, or Tennessee, five per cent. upon the principal 
sum specified in the bill. 

3. Where drawn on persons in any other State, or Territory of 
the United States, or at any other place on or adjacent to this con- 
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tinent, and north of the equator, or in any British or other foreign 
possessions in the West Indies, or elsewhere in the Western Atlan- 
tic ocean, ten per cent. upon the principal sum specified in the bill. 

4. Where drawn on persons in any port or place in Europe, ten 
per cent. upvn the principal sum specified in the bill. 

Such damages are allowed in lieu of interest, charges of pro- 
test, and all other charges incurred up to the time of giving notice 
of non-payment. After such notice and demand of payment, the 
holder may recover lawful interest upon the aggregate amount of 
the principal sum and the damages. 1 Rev. Stat.'770-771. 

12. Have you any State legislation on the subject of Insurance, and what is it? 

A, Any number of persons not less than thirteen in number, 
may associate and form an incorporate company for purposes of 
marine, fire, life, or health insurance. But companies making in- 
surance on health or lives, are prohibited from taking any other 
kind of risks; and marine and fire insurance companies are not 
permitted to engage in the business of life, or health insurance. 

Sach persons must file in the office of the Secretary of State, a 
declaration, signed by all the corporators, expressing their inten- 
tion to form a company for the purpose of transacting the busi- 
ness of insurance, and also comprising a copy of the charter pro- 
posed to be adopted by them, and must publish a notice of such 
their intention once a week for six weeks, in a public newspaper 
in the county in which such insurance company is proposed to be 
located. 

No joint stock insurance company can be organized in the city 
and county of New York, nor in the county of Kings, with a less 
capital than $150,000, nor in any other county in the State with a 
smaller capital than $50,000. . 

Companies formed for the purpose of doing the business of marine, 
fire, or inland navigation insurance, on the plan of mutual insurance, 
if located in New York city, or Kings county, are not permitted to 
commence business until agreements have been entered into for 
insurance with at least one hundred applicants, the premiums on 
which, if it be marine, must amount to $300,000, or if it be fire or 
inland navigation, must amount to $200,000; and notes must have 
been received in advance for the premiums on such risks, paya- 
ble at the end of, or within twelve months from date thereof, 
which notes must be considered a part of the capital stock, must 
be deemed valid, and must be negotiable and collectable, for the 
purpose of paying any losses which may accrue. Mutual in- 
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surance companies in other counties cannot commence busi- 
ness until the premiums on agreements for insurance amount to 
$100,000. 

Companies organized under this law are prohibited from ex- 
posing themselves to any loss on any one fire or inland naviga- 
tion risk, to an amount exceeding ten per cent. of their respective 
capitals. 

Mutual, life, or health insurance companies must have an ac- 
tual cash capital of $100,000 paid in, and invested in New York 
State, or city, or United States stocks, or in bonds and mortgages 
on cultivated farms, before they commence business. Laws of 
1849, ch. 308, § 1, 2, 3, 4, 5, & 6. 

“It shall not be lawful for any agent or agents of insurance compa- 
nies incorporated by other States, directly or indirectly to take risks, or 
transact any business of insurance in this State, without procuring 
a certificate of authority from the Comptroller of the State; and such 
agent, or agents, having procured a statement under the oath of the 
President or Secretary of the company, for which he or they may act, 
which statement shall show the amount of the capital of such com- 
pany, the manner in which the same is invested, and shall also state 
the fact whether its capital is impaired, and if so, how much : such 
statement shall be filed in the office of the County Clerk of the county 
where such agent resides, and shall be published in at least one 
newspaper, if a newspaper be therein published, at least six succes- 
sive weeks after the filing of such statement as aforesaid. Such 
statement shall be procured annually, and filed and published in 
each and every month of January, as long as such agency continues ; 
and no company incorporated by other States, shall transact busi- 
ness in this State, unless it shall first prove to the satisfaction of the 
Comptroller, of which fact he shall give a certificate, to be filed in 
the office of the Clerk of the county where such agency is established, 
that it possesses such an amount of actual capital as is required of 
companies transacting the business of life insurance under the 
laws of this State”—($100,000.) 1b. § 7. 

“ Nor shall it be lawful for any agent or agents, hereafter to be 
appointed, of any company incorporated by any foreign government, 
other than the States of this Union, to transact the business of in- 
surance in this State, without procuring a certificate of authority 
from the Comptroller, such agent or agents having previously fur- 
nished evidence to the satisfaction of the Comptroller, that such 
company has invested in the stocks of this State, or the United 
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States, an amount equal to the amount of capital or security re- 
quired by this act, and that such stocks are held in trust by citizens 
of this State for the benefit and security of such as may effect in- 
surance with him or them.” Jb. 


13. Have you altered the general law governing negotiable paper, and in what par- 
ticular? 


A. If by “the general law” is meant the English common law, 
it has been somewhat altered. For instance, under our statute, 
no person can be charged as an acceptor on a bill of exchange, 
(whether inland or foreign,) unless his acceptance be in writing. 
If it be on any paper other than the bill, the acceptor is not bound, 
except in favor of a person to whom such acceptance has been 
shown, and who on the faith thereof has received the bill fora 
valuable consideration. 1 Rev. Stat. 768. 

By custom of merchants in the city of New York, no days of 
grace are allowed on bills payable at sight. 1 N. Y. Code Re- 
porter, 74. 

14. Have you an attachment law, and what are its leading features ? 

A. In an action for the recovery of money, against a corpora- 
tion created by or under the laws of any other State, government, 
or country, or against a defendant who is not a resident of this 
State, or against a defendant who has absconded, or concealed 
himself, the plaintiff, at the time of issuing the summons, or at 
any time afterwards, may have the property of such defendant at- 
‘tached, as a security for the satisfaction of such judgment as the 
plaintiff may recover. 

A warrant of attachment must be obtained from a Judge of the 
Court in which the action is brought, or from a County Judge. 

This warrant may be issued whenever it appears by affidavit, 
that a cause of action exists against such defendant, specifying 
the amount of the claim, and the grounds thereof, and that the 
defendant is either a foreign corporation or a non-resident of this 
State, or has departed therefrom with intent to defraud his credi- 
tors, or to avoid the service of a summons, or keeps himself con- 
cealed therein with the like intent. 

Before issuing the warrant, the Judge requires the plaintiff to 
execute a written undertaking, with sufficient surety, to the effect 
that, if the defendant recover judgment, the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages 
which he may sustain, by reason of the attachment, not exceed- 
ing the sum specified in the undertaking, which must be at least 
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two hundred and fifty dollars. Act of April 11, 1849, § 227, 228, 


229, § 230. 
15. What are the requisites of a valid deed, for the conveyance of land in your State? 


And will a deed made elsewhere, without these requisites, be good? 

A. Every grant in fee, or of .a freehold estate in New York, 
must be in writing, subscribed and sealed by the person from whom 
the estate or interest conveyed is intended to pass, or by his law- 
ful agent. 1 Rev. Stat. 738; Jackson v. Wood, 12 Johns. 73. 

The seal must be an impression upon wax, or wafer, or some 
other tenacious substance, capable of being impressed.” Warren 
v. Lynch, 5 Johns. 239; Farmers and Manufacturers’ Bank v. Haight, 
3 Hill, 493. 

One seal will serve for two or more grantors. Mackay v. Blood- 
good, 9 Johns. 285. 

A grant will not take effect, so as to vest the estate or interest 
intended to be conveyed, except from the time of its delivery. Al- 
most any act of the party executing a deed, importing an intention 
to deliver it, will be sufficient; or it may be delivered as an escrow, 
on conditions, and will take effect, on the performance of such 
conditions, from the time of the delivery. Goodrich v. Walker, 1 
Johns. Cas. 250; 4 Kent’s Comm. 454. 

Every conveyance of real estate, within this State, must be re- 
corded in the office of the Clerk of the county where such real es- 
tate is situated, or it will be held void as against any subsequent 
purchaser in good faith, and for a valuable consideration, whose 
conveyance shall be first duly recorded. 1 Rev. Stat. 756. 

To entitle any conveyance to be recorded, it must be acknowl- 
edged by the party or parties executing it, or must be proved by a 
subscribing witness thereto, before one of the following officers : 

1. If acknowledged or proved in this State, Justices of the Su- 
preme Court, Judges of County Courts, Mayors and Recorders of 
Cities, Commissioners of Deeds, or Justices of the Peace; but no 
city or county officer can take proof or acknowledgment of deeds 
out of the city or county for which he was appointed. 

2. If acknowledged or proved out of this State, and within the 
United States, the Chief Justice and associate Justices of the Su- 
preme Court of the United States ; United States District Judges, 
the Justices or Judges of the Supreme, Superior or Circuit Courts 
of any State or Territory within the United States, and the Chief 
Judge or any associate Judge of the United States Circuit Court, 
in the District of Columbia ; the Mayors of cities, and Commis- 
sioners appointed by the Governor of this State. 








518 Answers for New York. 





8. If acknowledged or proved in any foreign State or Kingdom, 
American Ministers, Charges des Affaires, Consuls, &c.; and if in 
Great Britain or Ireland, before the Mayor of London, the Mayor of 
Dublin, the Mayor of Liverpool, or the Provost of Edinburgh. 

The officer taking any acknowledgment must know or have 
satisfactory evidence, and certify that the persons making such 
acknowledgment are the individuals described in and who executed 
the conveyance. 1 Rev. Stat. '756,'757,'758; Laws of 1829, ch. 222; 
Laws of 1845, ch. 109 ; Laws of 1840, ch, 290. 

It is not sufficient for a subscribing witness to a deed to prove it 
by stating that the party acknowledged the execution of it ; but he 
must state that he saw the execution of the deed. Norman v. Wells, 
17 Wend. 1438. 

Married women residing in this State must be examined pri- 
vately and apart from their husbands before their acknowledg- 
ments can be taken. But when any married woman not residing 
in this State, joins her husband in the conveyance of any real 
estate situated within this State, the conveyance shall have the 
same effect as if she were sole, and the acknowledgment or proof 
of the execution of such conveyance by her may be the same as if 
she were sole. 1 Rev. Stat. '758. 

Real property, as to its tenure, mode of enjoyment, transfer, and 
descent, is to be regulated by the lex loct rei site, and therefore 
deeds made elsewhere without the requisites prescribed by our 
Statute will not be good here. Story’s Conf. of Laws, 359, 390; 
2 Kent’s Comm. 429. 


16. Please answer a similar question with respect to a will. 


A. Every last will and testament of real or personal property, 
or both, must be executed and attested in the following manner: 
1. It must be subscribed by the testator at the end of the will: 

2. Such subscription must be made by the testator in the pres- 
ence of each:of the attesting witnesses, or acknowledged by him 
to have been so made to each of the attesting witnesses : 

3. The testator at the time of making such subscription, or at 
the time of acknowledging the same, must declare the instrument 
so subscribed to be his last will and testament : 

4. There must be at least two attesting witnesses, each of whom 
must sign his name as a witness, at the end cf the will, at the re- 
quest of the testator. 

The witnesses are also required to write their respective places 
of residence opposite their names, under penalty of forfeiting fifty 
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dollars. But their omission to do so does not invalidate the will. 
2 Rev. Stat. 63. 

Wills of personal estate, duly executed by persons residing out 
of this State, according to the laws of the State or country in which 
the same were made, may be proved under acommission. 2 Rev. 
Stat. 67. 


17. Does your law allow foreign executors, administrators or guardians, to act in your 
State in relation to property situated therein ? 


A. It is well settled, that a party cannot sue or defend in our 
Courts as executor or administrator under the authority of a for- 
eign Court of Probate. Our Courts take no notice of a foreign 
administration ; and before they can recognize the personal rep- 
resentative of the deceased, in his representative character, he 
must be clothed with authority derived from our law. If it were 
otherwise, the assets might be drawn out of the State to the great 
inconvenience of the domestic creditors, and be distributed, per- 
haps, on very different terms, according to the laws of another 
jurisdiction. Doolittle v. Lewis, 7 John. Chy. Rep. 47; Morrell v. 
Dickey, ib. 156; Williams v. Storrs, 6 ib. 353. 

Nor can an executor or administrator appointed in another 
State be sued here as such. But if he collect the effects of his 
testator or intestate and bring them here : and, besides, collect ef- 
fects here, he may be sued as executor de son tort, and will be 
chargeable for all assets which he has not applied in the due course 
of administration, either under his foreign appointment, or in this 
State, whether received abroad and brought here or received here. 
Campbell v. Tousey,'7 Cowen 64. 

A foreign administrator, however, may maintain a suit here in 
his own name on a note payable to intestate or bearer. Robinson v. 
Crandall, 9 Wend. 425. 

If the intestate was domiciled in a foreign country, or in another 
State, and left assets in this State, administration must be taken 
out here as well as in the country or State of domicil. If the per- 
son applying be a relative, and prove a grant of administration to 
himself by the proper authority of the domicil of the deceased, he 
will have the strongest claim to the administration here. In case 
no relative apply for the administration on the estate of the de- 
ceased non inhabitant, and it appears that letters of administra- 
tion on the same estate have been granted, by competent authority, 
in another State of the United States, then the person so appointed 
or producing such letters, is entitled to letters of administration in 
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preference to creditors or any other persons, except the public ad- 
ministrator in the city of New York. Dayton Surrogate, p. 60; 2 
Rev. Stat. '75. 

When a will of personal estate, duly executed by a person out 
of this State, according to the laws of the State or country in which 
the same was made, has been duly admitted to Probate in such 
State or country, letters testamentary, or of administration with the 
will annexed, may be issued thereon by the Surrogate having ju- 
risdiction, upon the production of a duly exemplified or authenti- 
cated copy of such will, under the seal of the Court in which the 
same was proved. 2 Rev. Stat. 67. 

A guardian appointed out of this State is not entitled to receive 
from the administrator in this State the portion or legacy of the 
infant. But to acquire such right he must be appointed in this 
State, and give the proper security. Morrell v. Dickey, 1 John. 
Chy. Rep. 153. 


18. What are the requisites for admission to your Bar? And have you any law regu- 
lating attorneys’ fees? 


A. Any male citizen of the age of twenty-one years, of good 
moral character, and who possesses the requisite qualifications of 
learning and ability, shall be entitled to practise in all the Courts 
of this State. New Constitution of 1846, Art. 6, § 8. 

Applicants for admission to practice, as attorneys, solicitors, 
and counsellors, who are entitled to an examination, are exam- 
ined in open Court, on the first day of each general term. To en- 
title an applicant to an examination, he must prove to the Court, 
1. That he is a citizen of the United States, and that he is twenty- 
one years of age, which proof may be made by his own affidavit 
of the fact. 2. The evidence of good moral character must be 
the certificate of a respectable counsellor of the Supreme Court, 
or of some other reputable person, known to the Court ; but such 
certificate is not deemed conclusive evidence, and the Court must 
be satisfied on the point after a full examination and inquiry. Su- 
preme Court Rules at Law, 1 & 2. 

We formerly had a statute regulating attorneys’ fees, but it has 
been repealed by our new Code of Procedure. 





NOTES OF RECENT DECISIONS. 


English Chancery, Jan. 1849. Lord Brooke v. the Earl of Warwick. 
[18 Law J. Rep. n. s. Chy. 137 ] 


WILL— CONSTRUCTION——DEBTS——RESIDUARY ESTATE. 

A testator gave certain portions of his real and personal estate to trustees, for pay- 
ment of his debts; and he specifically gave several portions of his real and personal 
estate to different parties “freed from his debts;’’ and also bequeathed his residuary 
personal estate “freed from his debts.’’ One of the devised estates was subject to a 
mortgage. The funds primarily applicable being insufficient to discharge all the debts, 
the property which passed under the residuary clause was held to be the next fund 
which ought to be resorted to for that purpose; and the devisee of the mortgaged estate 
was declared to be entitled to have the mortgage paid off out of the residuary estate. 


English Chancery, Jan. 1849. Chipchase v. Simpson. 
[18 Law J. Rep. n. s. Chy. 145.] 


WILL—BEQUEST TO A WOMAN FOR HER “ OR” HER CHILDREN’S BENEFIT— 


ABSOLUTE GIFT. 
A testator, by his will, gave £1,000 to his sister, for her or for her children’s sole use and 
benefit forever. By a codicil to his will, he recited that he was desirous of making fur- 


ther bequests in relation to his sister and her family; and then gave, amongst other 
benefits, a further sum of £1,000 to his trustees, to pay the dividends to his sister for 
life, and then for her children. Held, that the £1,000 bequeathed by the will, was 
given absolutely to the testator’s sister. 


English Chancery, Feb. 1849. Castelli v. Cooke. 
[18 Law J. Rep. n. s. Chy. 148.] 


SHIP—-INJUNCTION TO RESTRAIN SAILING——CONCURRENT JURISDICTION WITH 
COURT OF ADMIRALTY. “4 
In a suit by some of several registered part owners of a vessel, seeking an account 
against the master, (a part owner,) and not raising any dispute as to the shares, the 
Court refused to interfere by injunction to restrain the sailing of the vessel, but left the 
plaintiffs to proceed in the Court of Admiralty. 


English Chancery, February, 1849. Wheable v. Withers. 
[18 Law J. Rep. n. s. Chy. 156.] 


WILL—CONSTRUCTION—DEVISE TO CHILDREN ON ATTAINING TWENTY-ONE— 
TIME OF VESTING. 

A testator gave and bequeathed all his real and personal estate to his trustees, upon 
trust to convey, assure, and divide the same unto and amongst all his children, in equal 
shares, as tenants in common, on their respectively attaining twenty-one; and in case 
of the decease of any or either of his said children without issue under that age, or be- 
fore they should acquire vested interests therein, then the trustees were to convey, as- 
sure, pay, and divide the shares of the children so dying to the survivors. Held, that 
the testator’s children, on attaining twenty-one, acquired absolute vested interests in 
the real and personal estate. 


Vou. I. wn. s.—No. 11. 66 
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English Chancery, Feb. 1849. Daniell v. Daniell. 
[18 Law J. Rep. n. s. Chy. 157.) 


WILL— CONSTRUCTION—MISTAKE——LEGACY TO ‘‘ THREE CHILDREN,” THERE 
BEING NINE. 

A testatrix made the following bequest: “To three thr children of B £500 each.” 
At the date of the will and at her death, there were nine children of B. Evidence was 
tendered to the effect, that at the time when B had three children, the testatrix had 
made a will containing the same bequest; that when B had six children, she had made 
another will, containing the same bequest; that when B had nine children, she had 
made another will, containing the same bequest; (the will in question being the fourth 
will;) and that she, at all four times, knew the number of B’s children. Held, that 
on the assumption that this evidence was admissible, (but without deciding that poiut,) 
each of the nine children was entitled to a legacy of £500. 


English Chancery, March, 1849. Davenport v. Lady Davenport. 
[18 Law J. Rep. n. s. Chy. 163.] 


WASTE—INJUNCTION—DEML RRER. 

A plaintiff who had never been in possession, and whose alleged title first accrued 
nearly twenty years since, filed a bill against the defendant in possession of certain 
real estates, and in respect of which an action of ejectment between the plaintiff and 
defendant was then pending, praying for an injunction to restrain the defendant from 
felling certain ornamental and other timber. A demurrer, on the ground that a person 
out of possession, must first establish his right at law before he can come into equity, 
was allowed. 


English Chancery, Feb. 1849. McIntosh v. The Great Western Rail- 
way Company. [18 Law J. Rep. n. s. Chy. 169.] 


PRODUCTION OF DOCUMENTS, 

Defendants by their answer stated, that save as appeared therein and in the documents 
which were mentioned in the schedule thereto, and which the defendants were willing 
to produce as part of their answer, they were unable to answer further. In a subse- 
quent part of the answer, the defendants admitted possession of the documents sched- 
uled to the answer, which they were willing to produce, with the exception of such as 
were confidential communications, for which they claimed privilege. Held, that by the 
general reference in the former part of the answer, the whole of the documents were 
made part of the answer; and that the subsequent reservation of some, on the ground 
of privilege, would not protect them from production. 


English Chancery, March, 1849. Watts v. Christie. 
[18 Law J. Rep.n. s. Chy. 173.] 


BANKERS-——CUSTOMERS, THEIR POWER AND LIABILITY——TRANSFER, OR SET-OFF 
OF ACCOUNT — SUSPENDED PAYMENT-——CASH BALANCES—LIEN. 

A and B, traders, had a joint account at their Banker’s, and A had also a separate ac- 
count at the same Bank. The Bankerssuspended payment; at that time the joint account 
of A and B was indebted to the Bankers, but the Bankers were indebted to A upon his 
separate account. A and B, in pursuance of an arrangement between themselves, gave 
a notice to the Bankers, desiring them to transfer the money standing to the separate 
account of A to the joint account of A and B. The Bankers omitted to comply with 
this order, and afterwards became bankrupts, and their assignees brought an action 
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against A and B for the balance due to the bankers upon their joint account. A and 
B filed this bill to restrain the proceedings at law. Held, that the Bankers, after a sus- 
pension of payment, could not transfer or set off one account against another; that 
they had no lien upon the separate balance in their hands for the money due to them 
upon the joint account; and that A and B had no right to be relieved from the proceed- 
ings at law. And the bill was dismissed with costs. 


h 
Queen’s al , Jan. 1849. Alcock v. The Royal Exchange Ins. Co. 
[18 Law J. Rep. n. s. Q. B.121.] - 


EVIDENCE—INTERROGATORIES—DEPOSITION REFERRING TO DOCUMENT—- 
LEGALIZED COPY — SHIPPING— INSURANCE——-ABANDONMENT— HABITUAL 
DRUNKENNESS OF CAPTAIN —MATERIALITY OF EVIDENCE. 

Where a witness, examined upon interrogatories, refers in the course of his deposi- 
tion toa document which he describes as a “legalized copy” of a former deposition 
made by him, and which he states that he confirms, but which is not authenticated in 
any way, such document is not admissible in evidence. 

In an action by a shipowner against underwriters, on a policy of insurance, where 
the plaintiff’s claim rested on the abandonment of the vessel by the captain, and a con- 
sequent right to recover as for a total loss, evidence that previous to the voyage insured 
against, the captain was habitually a drunkard, is admissible, as being material to the in- 
quiry, and tending to show that he could not have exercised a sound judgment in refer- 
ence to the abandonment. 


Queen’s Bench, January, 1849. Webb and another v. Spicer. 
[18 Law J. Rep. n. s. Q. B. 142.] 


PROMISSORY NOTE-——QUALIFICATION OF LIABILITY—-CONTEMPORANEOUS 
AGREEMENT IN WRITING. 

The defendant made a promissory note, payable on demand to the plaintiffs, as exec- 
utors of A B, and at the time the note was given, a deed was executed, reciting that 
the plaintiffs had agreed, with the consent of the residuary legatees, who were parties 
to the deed, to invest the residue of A B’s estate in certain securities, of which the 
note was one, until the said residue should be divisible under the trusts of A B’s will. 
To an action on the note, brought before the residue was divisible, the defendant pleaded 
that by a contemporaneous agreement in writing, it was agreed that the note should not 
be payable until the residue was divisible. The replication traversed the making the 
agreement. Held, that the allegation of the contemporaneous agreement was proved by 
the deed. 

The deed in question was not executed by the plaintiffs, but they had acted under it, 
and it was in their custody, and produced by them at the trial. Held, that they were 
bound by it, and that it was an answer to the action. 


English Common Pleas, February, 1849. Murray et al. v. Hall. 
[18 Law J. Rep. n. s. C. P. 161.] 


TRESPASS——-TENANTS IN COMMON——EXPULSION— EVIDENCE UNDER NOT POS- 
SESSED. 
One tenant in common can maintain trespass against the other for an actual expul- 
sion from a messuage of which they are tenants in common. 
The defendant let a messuage, &c. to the plaintiffs and one Hart, as tenants from 
year to year, who occupied and paid rent to the defendant. After some time Hart sur- 
rendered his interest in the messuage, &c. to the defendant, who thereupon became 
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co-tenant in common with the plaintiffs. Defendant entered, and expelled therefrom 
the servant of the plaintiffs. In trespass for breaking and entering the messuage, &c . 
and expelling the plaintiffs—Held, that proof by the defendant of his co-tenancy in 
common with the plaintiff, was no defence to the action. 

Quere—Can the defence of a tenancy in common with the plaintiff be proved under 
‘¢ Not possessed,’ or must it be specially pleaded ? 


Queen’s Bench, January, 1849. Turrell v. Crawley. 
[18 Law J. Rep. n. s. Q. B. 155.] 


INNKEEPER, LIEN OF-——BAILEE--HIRED CARRIAGE. 

Where a guest brings a chariot to an hotel, at which he takes up his abode, the keeper 
of the hotel has a lien on the chariot for its standing room, and any labor bestowed on 
it; and this holds good, whether the chariot is the property of the guest, or hired by 
him from a third party. 

Quere—W hether he has a lien on it for the board and lodging, &c. of the guest. 


English Common Pleas, February, 1849. Smith v. Kenrick. 
[18 Law J. Rep. n. s. C. P. ¥72.] 


CASE——ADJOINING COAL are, ane ee ‘sic UTERE 
TUO,” ETC. 

Each of the owners of two adjoining coal mines, neither being subject to any servi- 
tude to the other, has a right to work his own mine in the manner most convenient and 
beneficial to himself, although the natural consequence may be that some prejudice 
will acerue to the owner of the adjoining mine, so long as that does not arise from the 
negligent or malicious conduct of the party. 

The plaintiff and the defendant occupied adjoining collieries. A predecessor of the de- 
fendant, but with whom he had no privity, committed a trespass, and made holes, called 
“‘ thyrlings,”’ in a barrier (of coal belonging to the plaintiff ) which separated the two 
collieries. The defendant, in working his mine, broke down a seam of coal of his 
own, and the consequence was, that the water flowed from his mine inte the plaintiff’s 
through the “ thyrlings.’’ Held, that there was no duty incumbent on the defendant to 
prevent the water from flowing from his mine into the plaintiff’s. 


Exchequer of Pleas, February, 1849. Halifax et al. v. Lyle. 
[18 Law J. Rep. n. s. Ex. 197.) 


BILL OF EXCHANGE-——ESTOPPEL——ACCEPTOR ESTOPPED FROM DENYING AU- 
THORITY OF DRAWER TO ENCORSE. 

The acceptor of a bill payable to the order of the drawer, cannot deny the authority 
of the drawer to draw and endorse. 

Declaration alleging that the Governor and Company of Copper Miners drew a bill 
upon the defendant, payable to their order; that the defendant accepted the same, and 
that the drawers endorsed the same to the plaintiffs. Plea, that the Governor and Com- 
pany of Copper Miners were a body corporate; that the bill was made by them, and ac- 
cepted by the defendant as a bill so made by the said body corporate; and that the said 
bedy corporate had no authority to endorse any bill of exchange. Held bad on special 
demurrer. 


Exchequer of Pleas, February, 1849. Barret v. Jermy. 
[18 Law J. Rep. n. s. Ex. 215.] 


INSURANCE AGAINST FIRE—-POLICY—MISDIRECTION——PLEAS——VALIDITY OF 
Assumpsit on a policy of fire insurance, by the plaintiffs, as varnish manufacturers 
to recover from the Norwich Union Fire Insurance Society £100, and £50 on accoun 
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of stock in trade, &c., burnt in afire. The declaration stated the insurance of £100 to 
have been on the stock in trade in the oil store-room, marked No. 7, and £50 on the stock 
in trade in the open part of the yard, and that the policy was subject to a condition, 
that if any alteration or addition were made to any building insured, by which the risk . | 
of fire to the building, or any insured property was increased, such alteration or addi- fe | 
tion must be immediately notified to the Society, in order to its being allowed by en- 
dorsement on che policy—otherwise the policy would be void. The declaration then 
stated a waiver by the defendants of the warranty of the oil store-room No. 7 having 
no manufacturing process carried on therein. Plea first, that an alteration had been 
made in the oil store-room, by which alteration the risk of fire to the building and the 
stock in trade was increased, and that the alteration was not notified to the Society, 
Second plea, that the plaintiffs erected the two boilers in the policies mentioned in the 
oil store-room No. 7, and used the same therein, by which said premises, the risk of fire 
to the room and stock in trade was increased, and that the increase of risk was not noti- 
fied to the Society. Third plea to the whole declaration, that the plaintiffs carried on, 
in the oil store-room No. 7, the hazardous trade of a varnish maker, whereby the risk 
of fire to the room and stock in trade was increased; averment, of want of notice to the 
Society. Replication, de injuria. Held, that the Judge misdirected the jury, in desiring 
them to consider whether the addition and alteration increased the risk of fire in the 
case of the oil store-room No. 7; the question being, whether the use of the boilers in 
the ordinary way as boilers, and not for boiling varnish, would have increased the risk. 
Semble, that the second and third pleas were bad. 


English Magistrates’ Cases, February, 1849. Linford v. Fitzroy. 
[18 Law J. Rep. n. s. Mag. 108.] 


THE CASE—MALICE—JUSTICE OF THE PEACE-—REFUSING BAIL 
IN MISDEMEANOR. 

The power of a magistrate to accept or refuse bail in cases of misdemeanor, is a judi- 
cial duty; and an action will not lie against him for refusing to take bail in such cases 
without proof of express malice, even though the sureties tendered are found by the 
jury to have been sufficient. 
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Exchequer of Pleas, January, 1848. Robinson v. Harman. 
[18 Law J. Rep. n. s. Ex, 202.] 


CONTRACT, TO GRANT A LEASE——DAMAGES FOR BREACH OF-——-PLEA OF PAY- 
MENT INTO COURT-——EVIDENCE. 

To assumpsit for breach of a contract to grant the plaintiff a good and valid lease, 
the defendant pleaded payment into Court, and no damages ultra. Held, that the plain- 
tiff might recover damages beyond his expenses, for the loss he had sustained by reason 
of the non-performance of the contract. 

Held, also, that evidence to show that the plaintiff knew the defendant had no title, 
was inadmissible under the plea of payment into Court, which admitted the contract. 
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MISCELLANEOUS. 


Wharton’s State Trials. [State Trials of the United States, during the Administra- 
tions of Washington and Adams, with References, Historical and Professional, and Pre- 
liminary Notes on the Politics of the Times. By Francis Wharton, Author of “A 
Treatise on American Criminal Law,” ete. Philadelphia: Carey & Hart, 126 Chesnut 
Street. 1849.] 

We have not space to say as much of this book as we wish to say. It is full of his- 
torical as well as professional, and we might add, dramatic interest. Like Chandler's 
American Criminal Cases, but referring to a later era, it places before us the very facts 
themselves, as they actually transpired, ascertained in the most solemn and authentic 
manner known on earth; and those facts by far the most interesting in our history. 
The accused, the witnesses, the counsel, and the Judges, are placed before us, by 
means of memoranda never before published; and we are all but present at the various 
trials. ‘The annotations, too, which fill up the interstices with the pen of a historian, 
are indispensable aids in completing the pictures exhibited. That our readers may 
have an idea of the contents of this volume, we state, that the trials here reported, em- 
brace all those growing out of the Proclamation of Neutrality, the Pennsylvania In- 
surrection, the Alien and Sedition Laws, the Impeachment of Senator Blount, the case 
of Jonathan Robbins, and several others. We are glad to inform our readers that this 
book can be had, as the publishers inform us, “ of law booksellers generally.” 





The People’s Lawyer. This is a very popular title of a small book, but quite a use- 
ful one, by Charles S. Pomeroy, of the Cincinnati Bar, published by E. Shepard. We 
are not very sanguine believers in the advent of that Utopian State where lawyers will 
not be wanted. But we do believe that the causes of litigation can and will be gradu- 
ally diminished. 





Comstock’s Reports. [Reports of Cases argued and determined in the Court of Ap- 
peals of the State of New York, by George F. Comstock, Counsellor at Law. Vol. I. 
Albany: Gould, Banks, & Gould. New York: Banks, Gould, & Co. 1849.]} 

We intend to notice several of the cases contained in this volume, which is unusu- 
ally rich in its contents, being the first under the new regime. But we must wait for 
space until the next number. In the mean time, we congratulate the profession on the 
reduction in price. We find that this volume can be had at the Cincinnati Bookstores 
at $2.50. We have generally given $5.00, and sometimes more, for the New York 
Reports. 





Meigs’ Digest of the Tennessee Reports. [Digest of all the Decisions of the former 
Superior Courts of Law and Equity, and of the present Supreme Court of Errors and 
Appeals, in the State of Tennessee. By Return J. Meigs. Vol. I. Nashville: 1848.] 

We have received from the learned author, (who bears a name as high as we, 
Ohio republicans, can recognize,) the first volume of this work, including the titles 
from A tol. We learn from the preface, that the second volume will complete the 
alphabet of titles, and bring the work down to the 6 Humphreys, thus digesting twenty- 
five volumes. A Supplement will contain the 7 and 8 Humphreys, and thus complete 
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the Digest of the Tennessee Reports up to the date of its appearance. It is of course 
impossible for us to speak of the accuracy of tl.is Digest from a personal verification 
by the Reports. This would be to perform the labor of making a new Digest. But we 
have examined the ‘Table of Titles,’’ or Index, and we do not know that we have 
ever seen a better arrangement of the matter of a Digest. This is, of itself, a crown- 
ing excellence in any Digest. Nothing else is wanting but a true and precise abstract 
of the cases. As to precision, or clearness, we find it here; and as to truth, or accu- 
racy, the reputation of the author is a sufficient guaranty. 





Dunlap’s Paley on Agency. [A Treatise on the Law of Principal and Agent, chiefly 
with Reference to Mercantile Transactions. By William Paley, of Lincoln’s Inn, 
Esq., Barrister at Law. The third Edition, with considerable Additions, by J. H. 
Lloyd, of the Inner Temple, Esq., Barrister at Law. Third American Edition, with 
further extensive Additions, by John A. Dunlap, Counsellor at Law. New York: Pub- 
lished by Gould, Banks & Co., Law Booksellers, No. 144 Nassau Street, and by Gould, 
Banks & Gould, No. 104 State Street, Albany. 1847.] 

The publishers inform us that this book is for sale by “ all law booksellers.’’ 

In our novitiate, Paley was the standard text-book on Agency. The American work, 
by the late Mr. Livermore, of New Orleans, was too restricted in its range of topics, 
and too voluminous for the use of students. Since that time, we have had the very 
elaborate treatise of the late Mr. Justice Story. But still Paley has kept his place in 
all good libraries. And, to show how extensive are the additions made by Mr. Dun- 
lap, in this third American edition, we state, that its contents, as we judge by inspec- 
tion, are nearly if not quite double those of the preceding American edition. We 
think the text and notes together furnish the most complete repository of this branch 
of law to be found. We therefore commend it to the student and practitioner as a 
very valuable accession to our sources of information. 





Death of Daniel Raymond, of the Cincinnati Bar. This respectable lawyer, able po- 
litical writer, and most estimable man, was taken from our midst by the prevailing 
epidemic, on Friday, the 13th July, after a few hours’ illness. We had the pleasure 
of seeing and conversing with him the day before, apparently in perfect health. His 
residence in this city had been, comparatively short; but long enough to have made him 
thoroughly known to a small circle of friends, as a man of extraordinary force of mind, 
and sterling worth of character. 

Mr. Raymond was born and educated in Connecticut. After receiving a regular pro- 
fessional education at the long celebrated Law School at Litchfield, he commenced his 
career of practice at Baltimore. While there, some thirty years ago, he published the 
first edition of his truly admirable work on Political Economy. This work, though 
apparently but little known and estimated during his life-time, is of a character to in- 
sure him a general and honorable fame in future years. The ablest and best informed 
statesmen may read it with profit, and no young man in our country, who aspires to 
political honors, should be without it. It is a clear, systematic, and truthful develop- 
ment of the great doctrines of the science of which it treats, with a special application 
to the circumstances and wants of our own country. The work is characterized 
throughout by strong common sense, and bears the most decided marks of an inde- 
pendent and original intellect. It was written upon his own clearly formed convic- 
tions of the truth, and with no other deference to the opinions or speculations of 
other minds, than as he might make these instrumental and auxiliary in the forming of 
his own. 

Few men were more exactly informed in matters pertaining to the progress and his- 
tory of our Constitutional Government than Mr. Raymond. In these, he was a saga- 
cious observer, a profound thinker, and though sometimes an eccentric, yet always an 
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able and conscientious writer. We are indebted to him for some of the best expositions 
we have of Constitutional Law. 

As a man, in the walks of private life, Mr. Raymond was a model. In the whole 
purpose of his life, and in every act and thought of his that bore upon it, he was habitu- 
ally and thoroughly honest, and truthful. His habits were of the simplest, as his morals 
were of the purest kind. He was an habitual and systematic thinker; and his mind 
was always devoted to topics of an elevating and ennobling character. His religious 
principles were of the early Puritan cast, though never vindicated in a bigoted or dog- 
matical spirit. 

Mr. Raymond was not a man to shine in acrowd. He was a good speaker, and 
would therefore always command the respectful attention of the thoughtful, who were 
looking simply at the merits of a question; but he had none of the captivations of the 
orator, and therefore could exercise no control over the imaginations or the votes of 
multitudes. His manner was entirely without pretension, and never claimed any thing 
beyond the exact truth of a case. Such a man would not be likely to gain any thing 
to his position, that was at all adventitious; and such was the history of his career. 
Had he united the boldness—not to use a stronger term—which characterizes some 
men of eminent success, with the undoubted ability which he possessed in so high a de- 
gree, we may venture to assert, that for many years past he might have beenone of the 
most prominent men in this nation, if not one of the marked men of the age. As it 
was, however—with his exceeding modesty and unpretendingness—which character- 
ized his bearing on all occasions, and everywhere, his course through life, though in 
some particulars eminently useful, and widely felt, was, on the whole, quiet, humble, 
and comparatively obscure. 

Mr. Raymond’s lot has for some years been one of poverty. With a large family, 
mainly dependent on him for support, he has struggled with manly firmness with the 
straitened circumstances which have surrounded him. He had an unwavering faith in 
the wise orderings of Providence, and never indulged the spirit of repining at a condi- 
tion, which, though he would use every honorable and proper effort to improve it, he 
must yet calmly submit to, as controlled and directed by a higher Power than his own. 

Our friend has gone from the cares and anxieties of this world, to the enjoyments of 
a brighter and a better. His family are with the God of the widow and the father- 
less. G. 





Religious Liberty. The Rev. J. Roosevelt Bayley, formerly a member of the Episco- 
pal Seminary in the city of New York, became a convert to the Roman Catholic 
Church. His grandfather, the late James Roosevelt, was a member of the Presbyterian 
Church, and a man of large fortune. Opposed to the change of faith in his grandson, 
he transferred by a codicil an estate which he had previously given him, to the Union 
Theological Seminary. Mr. Bayley is now the private Secretary of Bishop Hughes, 
and is contesting the will of his grandfather, with the expectation of recovering this 
portion of the estate. The case will shortly come before the Supreme Court of New 
York. 





Pardoning Power in Virginia. The Legislature of Virginia, in the special session 
called to revise the Code, have, in the House of Delegates, so modified the power of 
the Governor to grant a pardon, that he is prohibited from so doing, on the ground that 
the sentence is contrary to law, or contrary to evidence; but he may pardon, if the 
criminal be recommended to mercy by the jury or Court, or if new facts are disclosed 
after the trial; and he may always reprieve until the next session of the Legislature. 
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